United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD 


Court of Appeals of the District of Colaiubia 

OCTOBER TERM, 1927 


No. 4658. 



PROCTOR L. DOUGHERTY, J. I^WXKLIN BELL, 
AND SIDNEY F. TALIAFERRO, COMMISSIONERS 
OF THE DISTRICT OF COLUMBIA, A MUNICIPAL 
CORPORATION, APPELLANTS, 

?\S’. 


CHARLES H. GALLIHER, JAMES E. DOUGLAS, AND 
C. H. GALLIHER COMPANY, INC. 


APrKAL FROM THE ST^PREME COURT OF THE DISTRICT OF 

COIaUMBIA. 


' FILED OCTOBER 28, 1927. 


PRINTED NOVEMBER 18, 1927. 


Court of Appeals of the District of Columbia 

OCTOBER TERM, 1927 

No. 4658. 


PHOCTOK L. DordllKKTV, ,1. FKAXKLIX BELL, 
AXI) SIDXEV F. TALIAFEBUM), (’()MM ISSIOXEHS 
OF THE DlSTIOiT OF ('oLFMIMA, A MUXIFIPAL 
(^OKIM)PATIOX, APPELLAXTS, 


vs. 


(’HAHLES 11. (lAI.LlllEK, JA.MES E. DOFLLAS, AXD 
(\ II. (JALLlllEK (’OMPAXV, IX(\, APPELLEES. 


FKo.M i in: srrui.Mi: rorirr of 

ooi.r.Mi:i.\. 




rin: in strut of 


IXDFX. 

^^>rlginal Print 


Caption . a 1 

I'otition . 1 1 

••Fxliibit I>. No. 1”. r_» i;i 

ainl or«lor of pul>Ii«':ition. i;*, 

Roturns of st*rvict‘. 1.1 l.l 

Motitm to ipiasli. ot«‘. U; UJ 

Ordor ovorrnlin;: motion to i|u;i''li. 17 17 

Answor of (Mnirlos H. Cnllilior nml tttlu*rs. IS IS 

Order of dismissal; aitpeal noted. LM ‘J4 

Assijrmmmt of errors. IM li4 

I >t*sijination of reeorti. 1*7 -15 

(Merk’s <‘ertili<at(*. ‘-Ml lit) 


Judd l>trr\vj:iLKK (Im . i. I'kintkks. Washim.ton. 1». C.. UtToHKR 31. 19li7. 
















Court of Appeals of the District of Columbia 


No. 4(ir)8. 

PitocToK L. DorciiKiiTV, (‘to., ot al., A])pollants, 

vs. 

C^IAKLKS II. (lALLlllKll ot ul. 


a 


Sui)r(‘nu‘ Court of tlu* District ol* (\)luiii1)ia. 
District (\)urt Xo. 


Ill rc (h)ii(I(‘niiialioii of Land tor Widtaiiiii;’ of Madison 
Street I>(*t\V(‘(‘n (hnu'ord Avemn* and Xortli (^i]>itoI 
Str(‘i‘t, in tlu* Distric't ol* Columbia. 

Unitki) Status of Aaikimcw, 

District nf DotHHihld, ss: 

Re it r(*m(‘mb(‘r(*d that in tlu* Sn])r(‘me Court ot* tlu* Dis¬ 
trict ol* Columbia, at tlu* City ol* Wasliini»ton, in said 
District, at tlu* tim(*s lu*r(*iiiart(*r m(‘ntioiu*d, the t*ollo\vin;»: 
])a])ers W(*r(* lih'd and |)rocc(*dini;s had, in tlu* aI)ov(*-(*ntith‘d 
cause, to wit: 


1 


Petition. 

Fil(*d Feb. ‘JS, 1927. 


In the Sn])rem(* Court ot* tlu* District ot* (h)lnmhia, Iloldinii,’ 

a District (h)nrt. 

District C^onrt Xo. 187.*). 

In re (V)iidemnation ot* Land for Wid(*nin,n- ot* Madison 
Street Retwc*!*!! Concord Avenue and Xorth (^ipitol 
Street, in the District of (V)lnmbia. 


The ])etition of Ib'octor L. Don,<*herty, J. Franklin Rell, 
and Sidney F. Taliaferro, res])ectfnlly repr(‘sents: 
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2 rnocTon l. DorciiKnTV, etc., kt at., vs. 

1. Tliat lli(‘v arc tlu' C'oniinissioiH'Vs of tli(‘ District of 

« 

(’olnnil)ia, and as sncli Doiniaissioiao-s institute* this ])ro- 
(•(‘ciliiiii: niuho' tin* authority of c‘*rtain ])rovisions of the 
Act of Compress a]»])rov(*(l March 4, entitled “An A(*t 

inakinii'appropi'iatienis foi* tin* u'ovt*i‘nnn*nt of tin* District of 
ColnndMa for tin* !is<'al vear mdinu’ Jinn* .‘ItMli, lin4, and 
foi* otln*i’ purposes," which pi’ovisions r(*ad, in ])art, as 
foll(>ws: 

“'riiat tin* (’onnnissieniri’s of tin* Disti’ict of ('olnnihia 
are* ln*re*hy anthorize*d to e>p(*n, (*xte*nd, eo’ wi«h*n any stre*e*t, 
ave*nne*, roael or hiiihway to e'onforin with the* plan of the* 
pe*rinain*nt syst(*in of highways in that pe>rtie)n eif the* Dis¬ 
trict e»f (’e)lninhia enitsieh* ed* the* e*itie*s e)f AVashiniL*te)n anel 
(ie‘e>rne*te>wn aele)pte*d nnele*r the* .\e*t e)f (N)nixre*ss a]>pre)ve‘el 
Mare-h s(*e*e>nd, e*iiLihte*e*n hnnelre*el anel nine*ty-thre*e*, as 
aTne*neh*e] hy tin* Act eef Demi*rcss a])pre)Ve*<l dune* twenty- 
e*iijhth e*iiihte*e*n hnnelre*d anel nine‘tv-e*iuht, hv cenielcninatieni 
nnele*r the* pre»visienis e)f snhchapte*r enie* ed* (Miapte*r XV e)f 
the* (’od»* of Law foi" tin* District ed* Lolninhia." 

Anel that the*y cennlne-t this ])i‘e>e*e‘e*dinL^ as authe)rize'el hy a 
e-e*rtain Ae*t ed* (’onure*ss, a])pi*ove*d Vay 2S, 192(1, e*ntitle*el 
“An Act to pre)vieh* foi* the* cennlcinnatieni e>f lanel fe>r the* 
e»])e*nini:', e*xte*nsie)n, wide*ninii‘, e>r strai^hteninu’ e)f streets, 
ave*nne*s, rejaels, e)r hiiihways in acceerelane'c with the* 
2 plan e)f the* pe*i-inane'nt syste*in eef hiuhways fen* the 
Distrie*t e»f (Ndniedna, anel for e)the*r tnir))e»se*s," which 
.\e*t re*aels as fedle)ws: 

“'riiat in all e*e>neh*innatieni pre)e*e*e*elinii‘s institnte*el hy the 
(’oininissionci's of the Distrie't e)f (\)lnTnhia in ae*ce)relance 
with tin* ]ne)visions e)f snhchapte*r 1, (diapte*r XV e)f the 
Voeh* ed* Law fe»r the* District e)f (\)lnnd>ia fe)r the ae*e|nisi- 
tieni ed* lainl fen* the* openini*:, e*xte*nsie)n, wielenini::, or 

St raiiihte*nin!i- of Pin(*v Dranch Ke)ael hetwee*n 'rhirtee*nth 

* • 

anel l>ntte‘rnnt St!e*e*ts, 'riiirteenth Street exteneleel, except 
threnmh tin* Walte*r !o*e*d lle>spial Ke*servation; (’oncorel 
Ave*nne*; Xic!ie)lse)n Stree*t, eo' any street, avenue, roael or 
hiuhway, e)j- a part e)f any sti’e*(*t, avenue, roael e)r hi<i:hway 
in ace*e)i*dance* with the* ])lan e)f the* t)ernianent system of 
hiiihways fe)r tin* Distrie-t e)f (’ednmhia, all or any part of 
the entire annnint fe)ninl te) he elite anel awareled hy the jiirv 
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in said proceedinos as damao-es t‘or, and in res])ect ol*, tlie 
land condenim‘d for sncli slrc'els, avenues, roads, or liioji- 
ways, or pa 1*1 s ol streets, i-oads, avenues, or liio-liways, plus 
all or any j)ai t ot l!i<‘ cost> and (*.\j)(*ns(‘s of said proc(‘ed- 
ino-s may J>e assessed hy tlie jury as benefits: Prorhlal^ 
Innn vcr, Tliat if lli(‘ total anioniit of dainaoes awarded l)y 
tli(‘ jury in any sncli pi’occaulinos, ])lus the costs and ex¬ 
penses of said ])roce(Mlinos, 1)(‘ in (‘xcess of the total amount 
ot hemdils, it shall lu‘ optional with th(‘ (\unmissioners of 
th(‘ District of (\)lumhia to ahich* hy the verdict of the jurv, 
or, at any time before tin* liiial i-atiiication and conlirmatidii 
ot the verdict, to (mtci’ a voluntary dismissal of the cause. 

2. I hat thoro is hereby aut!ioriz(*d to be appi'o- 
priat(‘d out of lh(‘ i'(‘veuu(‘s of th(‘ District of (N)lumbia such 
sums as may b(‘ lu'cc^ssary from lime to time to pay th(‘ costs 
and (‘xpmises of tin* c(uidemnalion procet'din.us institut(‘d 
umhu till* authority ot this Act and tor the* paviiuuit of tin* 
amounts awarde(t as dama.i^cs, tie* amounts ’coIh‘cled as 
ben(‘lits to 1)(‘ covered into th(‘ Tn^asury of tin* ruitcMl States 
to the criMlit of tin* revalues of tin* District of (^)Iumbia; 
/Vore/er/, l,n,rrrrr. That if the total amount of damauvs 
award(‘d by the jury in any such procc^edin-s, plus ?he 
(‘osts and exp(‘ns(‘s ot said proccMulin^s, lx* in (‘X(*(‘ss of 
th{‘ total amount ol assc'ssnnnits foi* Ixmefits, such (*xc(‘ss 
shall l)e paid out of tin* a))pi-(>priations heixnn anthoriz(‘d.” 

± That your pet it ionm-s, by virtin* Ww fon^o-oiiii^ ])ro- 
visions, hav(‘ oHicially ordmvd tin* widiniin- of Madisou 
Str(‘(‘t, betweim (\)ncord Avenue and Xorth (^ipitol Street, 
in th(‘ District of (V)lumbia, and in furthei-ance tlnux^of file’ 
this petition according- to tin* provisions of snbchaptc'r one 
of (’hapter tift(‘en of tin* Dexh* of Law for the Dis- 
3 trict ()f rolumbia, for tin* purpose* of acepiirini** tin* 
ln*r(*inafter d(*scrilx*d land for the said wid(*nino- (,i* 
Madise)!! Street, betwe(*n (Nnicord Avenue and Xorth C^n)i- 

lln* District of (\»lumbia, as afeuvsaid. 

3. That said wid(‘nin-- of Madison Stive*! e'emfeu-rns with 
the j)lan ed* the* ix*rmanent syste*ni of hi-hways in that ixm- 
tioii ed the* Distried of (\)lunibia outsieh* ed' the* (dties e)f 
\\ ashin,i*te)n aiiel (iee>r‘*(*town, aele)i)t(*el iiiiele*!* tin* Act of 
(V)noress apiiroveel March l>nd, 1SP3, as ameneled bv the 
Act ot (Vmuivss ap])re)ve*el June 2.^th, 1898, aiiel the \cf 
approved :\[arch 4, 1913. 
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4. That a map or ])lat sliowiiii;- llu* land to ho taken for 
the said widoniiiLr of Madison Str(‘ot, lK*twoon (N>n(‘ord 
Avonin* and North Capitol Street, in the District of Colnm- 
hia, is hereto annexed as part of this p(‘tition and marked 
“Hxhihit, I). C. No. 1.” 

T). That th(‘ land n(‘cessarv for the said widenim; of 
Madison StrtnM, hetween Concord Aveniu* and North Ca])i- 
tol Str(‘(‘t, in the District of Colnnd)ia, toilet her with the 
names and residenct‘s of the owiuo's of the fee thereof, as 
far as the sann‘ can Ix* ascertaimxl, is particidarly di‘scrihed 
as follows: 


4 Di*scriptions of Land to he Coiuhmined for the Wid- 
(‘ninir of Madison Str(‘i‘t Ihdwixm Concord Avenue 
and North Capitol Street N. W. 


Scpiare 




All of I.ot 
Mi'Ivin II. 
(Residtnici 


IV .],—containinir doOO s«jnai‘e feet. 
Schloslxu’u- vV L(‘e '1\ 'rni'n(*r, owners. 
Colnmhia I\oad, N. \V.) 


Pa i t <)f Lot 

Deiniu: th(‘ noi'th 10 feed hy full depth of said lot, con¬ 
taining- loot) s(piare feet. 

M(*lvin II. Schlosh(‘r,u- cV: Lee 'V. 'rnrner, owners. 

(Iiesidc'iice: See above.) 


Part of Lot o4. 

P>einu- the north do ftxd hy full width of said lot, contain- 
inii: lS27.tMl sipiare feet. 

Melvin II. Schlosheri*- cV: Lee 'P. 'rnrner, owiuu’s. 

( K(‘si<U‘nce: See above.) 


Part of Lot on. 

I’eintr the north do feet by full width of said lot, con- 
taininir 1200 square feet. 

Mi'lvin TL Schlosherij: Lee T. Turner, owners. 
(Residence: See above.) 

Part of Lot 30. 

Reinir the north 45 feet by full width of said lot, contain¬ 
ing- S'Jd.So square feet. 

Melvin TT. Schlosberc: & Lee T. Turner, owners. 
(Residence: See above.) 
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Pari of Lot 37. 

the* north 43 t*(‘el hy full width of said lot, contaiii- 
ini;' SIO S([uaro foot. 

M(‘lviii IT. Schlosheri*’ c'c Loo '\\ 'rumor, owners. 
(Hosidonoe: Soe above.) 


Part of Lot 38. 

Pxduii: the north 45 feet by full width of said lot, contain¬ 
ing'' 810 s(juare feet. 

Melvin II. Sohlosberi'' cV: Lo(‘ T. Turner, owners. 
(Pesidenoe: See above.) 


Part of Lot 39. 

Poini'- the north 45 foot by full width of said lot, contain- 
in.i»' 810 sijiiaro feet. 

.Melvin 11. Sohlosberiu: tV: Lee T. Turner, owners. 
(Residence: See above.) 


5 Part of Lot 47. 

Beini'- the north 45 fi'et by full width of said lot, 
containing'' 810 scjiiare feet. 

('has. 11. Oalliher & Jas. E. Douglass, & Melvin TI. Schlos- 
borg cS: Lee T. Turner, owners. 

(R(‘sidence: 1()21 K Street, N. W.) 


Part of Lot 48. 

PtMug th(‘ north 45 f(‘(*t by full (h'pth of said lot, contain¬ 
ing 8797.50 square feet. 

Melvin II. Schlosberg & Lee T. Turner, owners. 
(Residence: 1029 Columbia Road, N. W.) 


Square 3293. 

I bu t of Lot 1. 

lU'ing tlie north 45 feet by full width of said Lot One 
(1), containing 9459.90 square feet. 

('has. 11. (lalliln'r cV: dainos f]. Douglass, ownoi's. 
(Residence: 1021 K Street, N. W.) 

Part of Lot 2. 

R(‘ing the north 45 feet by full widtli of said lot, contain¬ 
ing 9400.35 square feet. 

Alice V. Larrimore, owner. 

(Residence: 5700 8th Street, N. W.) 
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Scjuare 33^4. 


Part oi' Lot One (1). 

Be‘i:iniiini»: tor the same at the northwest corner ot‘ said 
Lot one (1), (at the intersection of the south line of Madison 
Street as now pnhlicly owned, (JO feet wide, with the east 
line of ‘Jnd Place, oO feet wide), and running thence with 
the south line of Madison Street as now publicly owned, 
(10 f(‘et wide, east .‘u^'J.lO feet to the northeast corner of 
said lot; thence with the west line of 2nd Street, south 
44.73 fei*t ; thence with the westerly line of Kansas Avenue, 
!K) feet wide, south .‘KP ()!)' west 0.31 ft.; thence west, and 
])arallel to the south line of .Madison Street as now publicly 
owned, .3S1.04 f<*(‘t t(» the east line of 2 ikI Place, 50 feet 
wide; tlienee with said east line, north 45 feet to the j)oint 
of heginning, enntaining 17104.4S s(piare feet. 

('has. 11. (ialliher cV .Ianu‘s K. Douglass, owners. 

(l\esid(*nei‘: 1021 K Street, X. \V.) 

Part of Lot 20. 

Being the north 45 feet by full width of said lot, contain¬ 
ing 1.507.50 sijuare feet. 

('has. II. (Jalliher vV: dames K. Douglass, owners. 

(K(*sidence: See above.) 


Part of Lot 21. 

Being th(‘ north 45 feet by full width of said lot, contain¬ 
ing SIO sijuare feet. 

('has. H. (Ialliher cV: dames K. Douglass, owners. 
(Residence: See above.) 


0 S(piare 3.334. 

Part of Lot 22. 

Being the north 45 feet by full width of said lot, contain¬ 
ing SIO s(juare feet. 

(3ias. H. (Jalliher dames K. Douglass, owners. 
(Residence: 1()21 K Street, X. W.) 

Part of Lot 23. 

Being the north 45 feet by full width of said lot, contain¬ 
ing 810 sepia re feet. 

(^has. II. rialliber eS: dames K. Douglass, owners. 
(Residence: See above.) 
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Part of Lot 24. 

tlio north 4;') foot hy full width of said lot, contain- 
inu* SIO sqiiaro foot. 

(Mias. II. (iallilKO* cV: danios K. Douglass, ownors. 
(Kosidonco: See above.) 


Paid of Lot 25. 

Boin<^ the north 45 foot hv full width of said lot, contain- 
inu* 810 siinaro foot. 

Chas. II. (Jallihor & James L. I)ou<^lass, owners. 
(Kosidonco: See above.) 


Part of Lot 26. 

Boin<^’ the north 45 foot by full width of said lot, contain¬ 
ing* 810 sciuaro feet. 

(Mias. 11. (lallihor & James L. Douglass, owners. 
(Kosidonce: See above.) 

I bu t of Lot 27. 

Being* the north 45 feet hy full width of said lot, contain¬ 
ing 810 siiuare feet. 

(Mias. 11. (Jallihor cV: James L. Douglass, owners. 

(Kosidonco: See above.) 

Part of Lot 28. 

Being the north 45 loot hy full width of said lot, contain¬ 
ing 810 s(iuare feet. 

(Mias. II. (Jallihor James L. Douglass, owners. 
(Kosidonco: See above.) 

Part of Lot 29. 

B(‘ing the north 45 foijt hy full width of said lot, contain¬ 
ing 810 scpiare feet. 

(Mias. 11. (Jallihor & Jam(‘s L. Douglass, owners. 
(K(‘sidence: See above.) 

Part of Lot 30. 

Being the north 45 feet hy full width of said lot, contain¬ 
ing 1282.50 s(|uaro foot. 

(Mias. 11. Oallihor & James K. Douglass, owners. 

(K(‘sidonce: See above.) 


7 Sijuan* 3387. 

Part of Lot 40. 

Being tin* north 4:) l(‘ct liy lull width of said lot, contain¬ 
ing 10080 sijiiare feet. 



pijocTon L. DOUGHi:nTY, etc., et al. vs. 

( . H. (liillilicr Ifk*., owiu'i’. 

(I?<*si(l(‘ii(M‘: T)(‘ii]’ik(* 

Pnrt of Lot 41. 

th.. 1 , 0 ,-111 45 f...., hy I'nll wi.lll, of s;,i,l lot. .■o,l|„i„- 
iiiii’ 4o4o s<jii;n’<* f(‘(‘t. 

L. n. (J.'iiniirr (’o., hie., (.\vn(>i-. 

( K(‘si«I(‘j]<*r : S(M* ) 

f^n-t of Lot oG. 

F.o^iii,,,i,|; loi- til,. Sill,,,. ;,t tho iioi-tlic.ist coi-,,,.,’ of said 
l.ot ,n a„d xviii, ... 

so,, , 4.) toot: tho, loo ttvst. and i-ai-all..] i,, ,|io south lino 

I’,,;.’’.' |o,lilioly owiii.il, (to fool wido 

, loot to tho soiithu-..s|,.|.|y liii,. „|- sai,I h.l: Ihoiioo with 
.'Uid soiithwostoi ly liu,.. iior, |nvostoi-| v l,s !.17 f,.,.( 

so„lhoa<|,.rly liiio of Kansas .\voiiiio. -10 f,.o| wide; llioiioo 
witli .said soiithoas|,.| |y III,,., ,|„|.||| ;!o o;,' 

tho Moi-thwosi ..onior of sahl lot : thouoo with tho south lino 
of 5 adiso" .Si,as now pnlilioly ownod. CO f,.,.| wido. .nist 
4 ... 4li.ol lolho|.oiul ol hooinniinr. oontaininy O(;o 4 s.iu n'o 

^ . if. L.MlIilirr ('o.. Lie., (iwihm*. 

(I»; S(M‘ a))ov(‘.) 

lkn*l (»f Lot of). 

Itouiiuinj'.M-o,- tho sanio at llo. niosi ,ioi-tho,-lv ooinioi- of 

IWt wh K'.au.sas Avoiiuo. 00 

"t « - o a,„l ,-un,„„o- tin.noo with tho ,io,-lhoa.st,.,-lv lino 
- .said lot. southoas|,.|.ly 1 S .17 ii,,,,,,.,. , j 

|l>-‘ -.01, li,„. of Ma.lison SU-rri as in.; uhlioh- 
ownod. (,0 l,.ot wido. 21.01 f,.,., so„tl„.a.s|o,4v lino of 

\aus.is A\onuo.!,0 |o,.| wi.lo: thouoo will, .said sonlhoasiorh- 

'.--.•<1, 0 00' oast 10..55 foot to t|,o ,.oi,„ of hooinni,,.; 

(ojit.nnniu .),).s.) s^jiinro foot. 

( (\)., Tiio., ownor. 

(L(*si(I<*ii(*(»; Soo nt)ovo.) 

^ S(]naro .W8. 

Pnrt of r.ot 9f). 

tlio .sann. at tho „o,-tl,wost oo,-„o,- of sai.l 
Lot !>.». at tho ,„to, .soolio„ of tho southoi-lv lino of \r uli^ 
Sti-ool as now ,u,hli,.|y ownod. CO f,.,.t ^-ido win, ‘ , 

,1,0 of 1st •'^tivot. CO foot wido. and i-iiiiiiiii,. tlioiioo witliTlw* 

^ ufli 1,1,0 of .Madison St,-oot as now puhlicly owned, 60 feet 
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wide, ciist 4().4d to ;lii‘ ’iortIu‘;is( corner of said lot; 
tlioiice with tli(‘ nortlH‘ast(‘rly houiidary of said lot, soiitli- 
(‘astiM’ly 4(.f).) r<'(‘t : lli(*iif*(‘ W(‘st, and |»arall(‘l to tlie sontli 
line ot Madison Str(*(‘t as now pnhlicly owikmI, (ID f(‘ct wide, 
t)2.09 t(‘('t to tli(‘ (*ast line* of 1st St]*(‘(‘t, HO {‘(‘(4 wid(‘; tlunuu' 
witli said cast liin*. nf)i-tl! 40 f(M‘t to tin* point of b(‘- 
.’‘•innini**, contai)iin,n‘ 2441.7 spnarc* feed. 

11. (iallili(‘r (^)., Im*., owikm’. 

(R(*sid(‘nc(‘: S(h* above.) 

Tbirt of Lot 70. 

B(‘.U-inniny foi- the sann* at tla* ?)ortli(‘ast conno' of said 
Tjot <0, ill the south liin* ot M.adison Str(‘(‘t as now ]nibli(*ly 
owikmI. 00 f(‘(4 wid(‘, and iainnini>* tlnnice witli tin* (*ast bin* 
of said lot, smith 4o t(‘(‘t; tlnaici* west, and ])aralb*l to the 
south bin* of .Madison Str(‘(‘t as now ])iibbcly owin'd. 00 f(‘(‘t 
wid(', 22.10 f(‘(‘t to tin* southwesterly bin* of said lot : th(*n(*(* 
with said sonthw(*st(‘rly bin*, northw(*st(*rly 47.07) f(*(*t to the 
northwest conn*!* of said lot: th(*nce with the .south line of 
Madison Str(*(*t as now publicly owin*d, 00 f(*(*t wide, (*ast 
dS.r)7 f(*et to tin* point of b(*^inninu', containini*- 1,48:1.3 
sipiare feet. 

(i(*rtrn(h* l\ohh‘r, owin*!’. 

(Residence: 22.3-A P,at(*s St., X. Mb) 

Part of Lot 71. 

P)(‘in,i*- the north d.") fe(*t by full width of said lot, contain- 
inii- 1127) sipiarc* f(‘(‘t. 

Alpln‘ns It. Ryan, owner. 

(Residence: c o A. 11. Ryan, 1410 V St., X. AV.) 

Ibirt of Lot 72. 

P>einoJh(‘ north 47) r(M‘t by fall width of sa.id lot, contain- 
iiii*- 112.") sipian* feet. 

tJertrnde l\ohh*r, owin*!*. 

(R(‘sid(*nc(‘: 223-A P>at(‘s St., X. W.) 

Part of ]j(}i 73. 

B(*in!4- tin* noi’th 47 ) feet by full width of said lot, (‘ontain- 
iiiu' 1 12.1 spnare f(*et. 

Frankdin 3\ Ttodo-es, owner. 

(Residence: 18 Xew York Ave., X. E.) 

Part of Lot 74. 

Beilis file north 45 feet liy full width of said lot, contain- 
ing 1125 square feet. 
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Franklin T. M(.<l ires, nwiic!*. 

(J^(‘si(leii(*e: sei* above.) 

Part of lot 75. 

IMuk Hip 4.') l,y lull wi.lll, „f sai.l l..t .•..niain- 

in.ir 112;) sfjuare feet. 

b I’cankliii I. Hodires, owiu*r. 

(I?osi(l(‘ii(‘o: See above.) 

Part of Lot 7n. 

H«Mn!r tile north 4.") l.y f„|| wi.lth of sai.l lot. contain- 
inir 112;) s(jnar(‘ f(‘(‘t. 

b rankliii T. Ho(lir'(‘s, owiko*. 

(Resi<le?ie(‘: S(‘e a))ovo.) 

Part of Lot 77. 

Roii^ the north 45 f...., hy f„II wi.lth of sai.l h.t. c..„tain- 
inir IIJ.) scjuare f(‘et. 

Kob(*rt (\ Hasfor<l, owiko*. 

(Kesi(I(‘nee: St. Miebaels, ^bl.) 

P;n-t of TiOt 78. 

ri.'itnr th.' n.,rth 45 IV..t hy fall wi.lth of sai.l h-t. 

( out a 111 iiii;’ lll2.) s<jiiai’(* tVet. 

bob(‘rt (^. Bastoj’d, owiioi*. 

(l\(‘sid(‘!i(*e : Sjm* al)ov(‘.) 

P.'irt of T,()t 79. 

....'•-‘-"■•'■-..in- 

KatbariiM* A. rji'aei*, owiiei*. 

(Kcsi.l.nn;..: .\f|cr,liliycnt s..arch. a.l.hvss .,f „wn.-r .•..nl.l 

... O'.v ... 

and t<ix lecords wao'c* eonsnItcMl witbonl -neet's..^.) 

Part of Lot SO. 

in.I n25 lllnan’t..^ ■"•"'-"- 

IxalbariiK* A. Li’aei*, owner. 

(K(*sid(‘nee: ) 

I^n-t of Lot 81. 

l>(‘in<r’ tile north d.") teci bv rnii it-; i 4 i *• • i . 

in- 1125 .s.inarc foot. ' ‘ " f'""'.'"- 

. K. Rroa.ln.s, own.'r. 

(Rcsidonec: Richmond, Va.) 
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Part of Lot 82. 

Boiiij*; tlio nortli 4-0 fi*(‘{ by lull width of said lot, coiitain- 
iii.iX 112') s(juaro foot. 

AV. K. P>roadus, owiior. 

(Kosidoiioo: Ki(*liinond, Va.) 

l^art of Lot 8d. 

B(‘in,u: tho north 4') fiu*! hy full width of said lot, oontain- 
inu: 112.') s(jnaro fo(‘t. 

(^. P. Thomas, ownor. 

(Rosidono(‘: 211 Spiaioi* Av(‘., 'rakonia Pk. Md.) 

Pali of Lot S4. 

B(miiil»' till* north 4.') fo(‘t hy fall width of said lot, oontain- 
ini*- 112.') scjiian* fo(‘t. 

(h P. Thomas, owm‘r. 

(Rosidonoo: Soo above.) 

Ihirt of Lot So. 

B(Mn.i»- tho north 4.') f(M‘t by full width of said lot, oontain- 
ini»* 112.') s(|naro foot. 

Olivo 0. Ihirkor, ownor. 

(Rosidonoo: .')0() Atain St., Staunton, Va.) 

Part of Lot 86. 



ini»* 1125 s(|naro foot. 

Lloyd Alooro, ownor. 

(Rosidonoo: 2710 Alcnnorial Av(‘., Lynohbnr<^, Va.) 


10 Part of Lot 87. 

Boini»- tho north 45 t'cMi by full width of said lot, 
containini'' 1125 s<inaro fool. 

Lloyd Alooro, ownor. 

(R(‘sid(‘noo: Soo above.) 


All of Lot 88,—(*ontainin<»‘ 4t)00 scjiiaro f(‘(‘t. 

Don.uiass P. Berry, owikt. 

Rosidonoo: Route Xo. 1, TIvattsvilh*, Alarvland. 

Pali of Lot 89. 

B(‘int*- tho north 5 foot by full depth of said lot, ooii- 
tainin^ 575 square feet. 

Ltta Al. Hoskins, owner. 

(Residence: 5 Second Ave., Warren, Pa.) 


MARIETTA 
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PROCTOR L. DOUGHKKTY, ETC., ET AL. VS. 


AMiorcioro, the iHTniiscs (•onsi.h*r(‘(], jiUvl in iac.M vl.i ] • * 
with the furtlier provisions of su])elia|)t(‘r oik* of eliapler 
fifteen of tin* (’ode of Law for tin* District of (\>lir:'.!>iK. 
your petitioners ])ray as follows: 

1. That this Honorahle (’onrt may cause* jinhlic notice 
of not less than twentv davs to lu* i;-iven of the institn'icn 
of these* ])roce*e*elin.irs hv a(lvertise‘me*nt in thre*t* daily n(‘W'i- 
])apers ])uhlishe*el in the District of (’olumhia, which notiv*c 
shall warn anel re*(|iiire all ]K*rsons havini** any int<*rest in 
these proce*e*elin.iLrs to appear in this (’onrt at a elay named 
in saiel ne)tie*e, anel to continue* in attendance* until the 
Court shall have maele* its final orde*r ratifviiiir and e*onlii‘m- 
in,<»: the awarel of damaires and the asse*ssm(*nt of the* h(*!K‘- 
tits hy the jury; and shall cause* a copy e>f saiel ne>tie*e 
te) he* se*rve*el hv the* rnite*el State*s Mai’shal fe»r the* Dislrie‘1 
of Colnmhia, e>r his ele])nties, npe>n e'ae'h ed* the* e)wne*rs e)f the 
lanel to he* e*e)nele*mne*el as e'an he* feninel hv the* saiel Marshal, 
or his ele*])ntie*s, within the* District e)f Ce)liimhia, anel upon 
tlie* tenants anel e)ce*iipants of the same. 

2. Tliat this Honorahle Cenirt shall enpeane*! a jury in 

ae'e*e)relane'e* with the* law pre)vieleel fe>r in sue*h e*ase*s, to 

ase*e*rtain the elamatre*s e*ae*h owner eef the* lanel take*n may 

sustain hv re*ase)n eef the* afe)i’e*saiel wiele*niim' of 
• * 

11 Maeliseni Stre*et, he*twe*e*n Ceme*e)rel Ave*nue* anel Xeo'th 
Capiteel Stre*e*t, in the* Distriet e»f Ceelnmhia, anel the* 
eM)nele*mnatie)n e>f the* lanel ne*e‘e*ssai‘v fe)i- the* same*, jind te) 
a<se*ss the* he*ne*lits re*snltin^’ the*ivfre)m in ae*e*e)relanco with 
the* pre)visie)ns e)f the* afe>re*saiel Aed e)f Ce)n*^i-e*ss anel the* 
afoi'esaiel snhe*ha])te*r eein* e)f e*liapte*r lifte*e*n e)f the* (’e)eh*. 

d’hat sue'h e)the*r anel flirthe*r e)rele*rs may r )0 pass(*el 
anel ])re>e‘e*e*elin!Lis hael he*re*in as are* conte*m])late*el hy tin* 
afe)re*saiel .\e*t e)f (^)n^•re*ss to the* e*nel that the* afeere'said 

lanel mav he e‘e)neh*mne*el anel se*e*ure el feir the* saiel wide*nin'-r 

« 

e)f Maelise)!! Stre*e*t, hetwe*e‘n Ce>ne*oi'el Ave*nm* anel North 
(’apite)l Stre*e*t, as afen’csaiel. 

PH()(T()K L. DOrHHKKTV, 

J. F. DFT.L, 

SIDNEY F. 'rATTAFFlHJO, 

('nnnit>s>}(HH‘rs of the District of (\>t iniitfi'i. 


F. IL STFPIIRNS. 

EDWARD W. TIKIMAS, 

Attonicifs for Petitioners. 
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District of Columbia, ss; 

Personally appears, Proetor L. I)ou.i*’lierty, who luMiig 
first duly sworn, aeeoi'dinn* to law, (U‘poses and says that he 
is one of the (Ninnnissioners of tlu* District of (V)lnmhia; 
that h(‘ has read tin* fon'i^oni** petition of said (\)ininis- 
sioiKU's, and knows tin* eont(*nts ther(‘of, tlnit tin* facts 
therein stated upon his ])ei*sonal knowledge* arc* true and 
those stat(‘d upon infoiTiiation and belief he believes to be 
trin*. 

PKOerrOR L. DOIHHIKRTY. 

Subscribed and sworn to before me this ‘Jotli day of 
l\‘bruary, 1927. 

I NOTARIAL SKAL.l ADAM A. (llEBKL, 

Xotar/f Puhlic, /). C. 

(Here follows Hxddbits “ 1). C. Xo. 1,” marked pai>e 12.) 


13 


Notice and Order e/ Puhlicatuni. 
Filed Mar. 1, 1927. 


Notice is hereby i*iven, that the Commissioners of the 
Disti'ict of Columbia (pursuant to certain provisions of the 
Act of Congress, appi*ov(‘d March 4, 1913, (‘idith‘d, “An 
Act making' a])propriations for the (‘Xpeiises of the ii^overn- 
ment (d* the District of (V)bnnbia, for tin* fiscal y(‘ar (‘iidin.u; 
.luiH* thiiMieth, ninet(*(*n hundred and fourteen, and for 
other |)nr})oses," whereby th(*y a it* authorized to open, ex¬ 
tend, or wid(‘n any str(*(*t, avenue, road or hii>hway to con¬ 
form with tin* plan of the ])ermanent system of highways 
in that ])ortion of the District of (k)lumbia outside of the 
cities of Washinuton and (i(*orin(*town adopt(‘d und(*r the 
Act of (V)n.<»:ress a])proved March 2, 1893, as am(*nded l>y 
the Acts of (\)n.i*ress a])i)roved June 28, 18t)(), and .May 28, 
192(), respectively, by ('ondemnation und(*r the ])rovisions 
of subchajiter one of chapter fifteen of the Code of Law for 
tlie District of (Vdumbia), have fded a jietition in this Court 
prayin«- the condemnation of tlie land necessary for the 
widenin,i»‘ of Madison Street, between (^oncord Avenue and 
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North Capitol Street, in the Distriv t ot* Columbia, as shown 
on a map or plat IiKhI with the said petition, as part thereof, 
and praying also that this Court emj)anel a Jury in accord¬ 
ance with lh(‘ law pi’ovidiMl for in such cases to assess the 
damages each owner of land to he taken may sustain hy 
reason of the said widening of .Madison Street, between 
Concord Avenue and North Capitol Street, in the District 
of Columbia, and the condiunnation of the land necessarv 

7 

for the i)urposes thereof, and to assess the benetits 
14 resulting therefrom, plus all or any i)art of the costs 
and expenses of said pi*o(*t‘i*dings, upon any lands 
which the jury may tind will be benetited, as lU’ovitled for in 
and by the aforesaid Act of (’ongress approved May 2S, 
lb*J(), it is, by the Court this 1st day of Maivh, lb*-7, ordm'cd 
that all persons having any interest in these ])roceedings, be 
and they ari‘ hereby wariuul and comm;ind(‘d to appear in 
this Court on or before lh(‘ bth day of Aj)ril, 1!)27, at ten 
o’clock, A. M., and continiu* in attiMidance until the Court 
shall have made its tinal onhu* ratifying and confirming the 
award of damages and the assessment of benefits of the 
Jury to b(‘ empan(‘h*d and sworn hi‘r(‘in: and it is furthm* 
onhu’ed that a co])y of this notice and onhu’ be ])ublished 
twice a week for two successive* we(‘ks in tin* \\ asliington 
Evening Star, tin* Washington Post and tin* Washington 
Times, newspape‘rs ])ublisln*d in tin* said Disrtict, comm(*nc- 
ing at h*ast tw(*nty days b(*fMr(* tin* said fith day of A]H*il, 
lb27. It is flirth(*r onh*i’(‘d that a co])y of this notice* anel 
eireler be* se*rve*el by the* rnite*el State*s Mai’slial eir his elopu- 
ties, u])e)n e*ach of tin* e>wners of the fe*(* of the* lanel to lie* 
e*e)nele*mneel he*re*in as may be* found by the* sjiiel marshal, eir 
)ns elepufies, within tin* Disti’ie-t of Columbia, anel upein tlio 
tenants anel e)e*e‘upants eif the same, be*fe)re the saiel btli 
elny of April, lf)27. 

Ry the Court: 

JENNINGS HATLEY, 

Justice. 
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D. of C. 


Hcfurns of Scu'icc. 


Filed Apr. (i, 1J)27. 


List of Parties to Be Served bv Marslial. 


Personally. 

Xot to be found. 

IVrsonally 

Personally. 

Personally. 

Personally. 

l\‘i*sonally. 


Xot to l)e found. 

Personally. 

Xot to be found. 

Not to be found. 

Xot to be found. 
Xot to be found. 
Xot to be found. 
Xot to be found. 
Xot to be found. 
Xot to be found. 
X"ot to be found. 
Not to be found. 


1. Melvin II. Sehlosber^, 1()21) Colum¬ 
bia Load X. W. 

‘J. Lee T. Turner, 1021) C^)luinbia Road 
X. W. 

d. Clias 11. Gallilier, 1G21 K Street, 

X. W. 

4. James F. Doui^lass, IG'Jl K Street, 

X. W. 

5. Alice V. Larrimore, 5700 8th Street 

X. W. 


0. Clias. 11. Gallilier, Pres., C. II. Galli- 
lier Co., Ine., Deniuke Buildin<;, 
1010 Vermont Ave. X. W. 

7. William G. Gallilier, Viee-Pres., C. 

II. Gallilier Co., Ine., Denrike 
Buildiiiii:, 1010 Wuanont Ave. 
X. W. 

8. Gertrude Kohler, 22:>-A Bates Street 

X. w. 


0. Alpli(‘us 11. I\van, e/o A. 11. Rvan, 
1410 F Street X. W. 

10. Alplieiis II. Rvan, 1001 15tli Street 

X. w. 


11. Franklin T. 1 lodges, 18 Xew York 

Ave. X". E. 

12. l^obert C. Basford. 

Id. Katharine A. Grace. 

14. W. E. Broad us. 

15. C. C. Thomas. 

10. Olive G. Parker. 

17. Lloyd Moore. 

18. Douglass P. Berry. 

19. Etta M. Hoskins. 
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JSorveil as stated the al)()V(‘ ami foiej^oing parties Xum- 
hers 1, 3, 4, 5, G, 7, and 1) Kacdi Personally. Others named 
not to he t'onnd April, G, 11)27. 

KDOAK C. SXYDEH, 

U. S. Marshal in and for the Dist. (tf 
Colnmhia, 

Hy \VM. J. KIKKLAXD, 
Drpntif r. S. Marshal. 
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Mfdion to Quashy etc. 
Filed Apr. G, 1927. 


Pome now the res])ondents, Pharles 11. (Jalliher, danu*s F. 
Doiiii:lass and (\ H. (Jallilun* Poni])any, Ine., hy their at¬ 
torneys, and move the (Vnirt to (piash the ])etition herein, 
or in the alternatives to reipiiiv the ])etitioners to make the 
same more definite and certain, and tor urGnnds of this 
motion show to the Ponrt: 

That the words and tiunres contained in the hodv of the 
petition, paraixraph o, wherein the ])ro])erty ])r(>posed to 
be taken from these respoiulents and others is described, 
indicate an intention to cond(*mn the f(‘(‘ of a strip of land 
forty-five feet dee]) alonin* tin* south side of .Madison Street; 
wh(‘reas in the |)lat attached to the petition the j)roperty 
soni;:ht to be* taken from th(‘se r(‘spondents is shown as the 
f(‘e of a strip of land fifteen feet wide from the south line 
of Madison Strec*! and a bnildinu- r(‘sti*iction line forty-five 
feet from the south line of Madison Street. 

d'hat these rt‘sj)ondents an* nnc(‘rtain and therefore un¬ 
able ])ro])erly to |)re])are their defi'iise herein, as to whether 
if is |)ro])os(‘d to condemn .Madison Street to the fall width 
of one hnndred twenty f(‘et, which wonld apparently in¬ 
clude fift(‘en fi‘(*t on the north side of said Madison Street 
and fortv-five feet on the south side of said .Madison Street 
in fee, or whether it is ])ro])osed to condemn a strip of 
lesser width as .Madison Street, and at the same time estab¬ 
lish bnildinu' restriction lines outside of the lines of said 
proposed .Madison Street. 

PAUL E. LESH, 

DALE D. DRAIX, 

Attorneys. 

PEELLE, OGILBY & LESII, 

Of Counsel. 
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17 To F. H. StopluMis and Fdward W. Thomas, Fsipiires, 
Attornovs for Petitioners: 

Please take notice that the foregoing* and annexed mo¬ 
tion will he for hearing on the return day in this ])roceediiig, 
or if not then heard, on Friday, A])ril 8,1927. 


PAUL E. LESH. 
DALE D. DRAIN. 


Service of the foregoing motion and notice acknowledged 
this ()th day of .March, 1927. 

F. II. STEPHENS, 

EDWARD W. THOMAS, 

Atioru c If s fo r Pe tit ione rs . 


Order Ore nidi ntf Motion to Quash. 
Filed Apr. 12, 1927. 


Th(‘ motion to (piash made on behalf of the respondents 
Uhaj’h‘s H. (lallilnn* and others came on for hearing and 
was (Inly argiuM hy counsel, and counsel for the petitioners 
stating in open conrt that on the blue print attached to the 
])efition the land to he taken is marked in yellow, appearing 
green on the blue ]H’int; and the dotted line marked ‘‘Build¬ 
ing l\(*stI’ictinn Lin(‘" within tli(‘ ai'(‘a so mark(*d in color 
has no signi(i('ancc with I'cgai'd to the area pro])osed to he 
takiMi oi‘ with i’(‘gai'd to tin* coTn])h‘t(‘ tithg for highway pnr- 
pos(‘s. proposes! to l)(‘ cond(‘inn(*d; and said coiinsc*! for the 
p(‘titioners farther stating that the ])(*titioners are willing 
that tln‘ ])etition(‘rs' statmneiit may lu* made matter of rec¬ 
ord hei'ein, it is hy th(‘ coni’t this 12th day of A])ril, 1927, 
Ordered that said motion he and the same is hereby 
overruled. 

WENDELL P. STAFFORD, 

Justice. 
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rnocTon l. DorciiEitTV, etc., et al. vs. 


IS 


.titsfrcr of ('Itarlrs II. (loniln r uml Ofhrrs. 

Filed Apr. 14, 11)27. 


'file jmsw(‘r ol’ (dunles II. (lallilier, .T;un(‘S F. llouirlns 
and ( \ II. (Jallilier Fonipany, Iik*. to the ])(‘tition of Pro(*tor 
L. Donuhei'tV. J. Franklin I>eII and Sidiu'v F. Taliafio'ro 
I’espeetifnily repr(‘sents t(> tin* Fonrt : 

1. "rin‘y admit that the ])(‘titiom'i's aia* tin* Fommissioino's 
of tin* Di.^ti'iet of Foinmhia. and admit that tin* statute's 
(piotc'd in said lii'st paragraph are in foi'ee*. 'Pln*y di'iiy, 
iiow<‘vei\ that tin* ] 0 ‘oe(‘e*dini^ institnt(‘d hy the said ])(‘tition 
is antlioriz(*d hv tin* said statute's ninle'i- the* (*ire*nmstaneos 
he'reinafte'r nu>re fully a])pe‘aiMni]:. 

2. Tliey aelmit that the* ])(*tilione*i's have passe*el an oreIe*r 
pnrpeertiiei;: to anthe)rize* the* wiele*ninu: e>f Maelison Stre*e*t 
he*t\ve‘e*n (\>ne*orel Ave*mn* anel Xorth Fa])ite)l Sti’eet hut they 
ele'iiy the* orele*]* passe*el hy the* (V)mmissione*rs is authorized 
hy the* statute's ]*(*fe*]-re*d to: and with re*s])e*e*t to the* alh*i*’a- 
tie)n that the* ])e*titie»n is fih'el in ae*e*e)relane*e* with the* ])re)vi- 
sions e>f Snh-eha})te*r 1 of (Miapter l.o e)f the* C\)ele* of Law 

fe)r the* District of re>lnmhia, the*v ele*nv that land is ne*e*ele*el 

• • 

fe)r the* wieh'iiinii* e)f saiel Maelison Street anel ave*r e)n the* 
contrary that sin*h lainl as is se)u<rht to he* acepiireel is somrht 
feer the* ])nrpe»se* e)f e'nlar.n'iiiu tin* ])arks eer ]>arkini*' syste*m 
e>f the* Distrie't eef (\)lnmhia anel not for str(*e*t purpose's. 

The*v ele*nv that the wiele*nini*‘ of ^Faelison Sti*e*e*t as is 
• • 

hy saiel eerele'i* e>f the* Fe)mmissie)ne*i\s anel is hy the* pe*titie)n 
he*re*in e*ont(*mpIate‘eh (*onfe)rms with the plan e)f the* ])e*ima- 
ne*nt syste*m e)f highways in that ])e)rtie)n e>f the District e>f 
Columhia lyimr ontsiele eef the* cities e>f Washinu’ton anel 
Oeoi-ufetown. 

19 4. The*y admit the* alh*iratie)ns containe*el in the 

fourth paragraph. 

f). Answe*rin.u’ the* tifth ])ai’a,irra]di e)f the saiel ])etition, 
tln*y say that to wieh'ii ^tadiseen St]’e*et in ac'corelance* with 
the existing’ ])Ian feer the ]n*i’mane*nt systi'm e)f hi.uhwavs in 
that ]n)rtie)n eef the* Disti‘ie-t e)f (\>Inmhia lyinir ontsiele of 
the cities of Washini^ton and rie*e>riie‘town, it wonlel he neH*e*s- 
sary to acepiire anel take* e)the*i- lanel than that eles(*i-ihe*d in 
tlie fifth para.irraph of the* pe*tition, as hereinafter moi'e 
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fully appears. They admit, liowevor, that they own the 
parcels of land in res])ect of which they are described as 
owiKU’s in said ])ara^?raph of the ])(‘tition, exce])t lot 47 in 
S(jnar(‘ an<l aver that th(‘ res]ioudents have owned 

and have sold, and ivniain contintently liable on, promis¬ 
sory not(‘s secured by a d(‘ed of trust on the property de- 
sci’ihed in the said ])araura])h as ])art of Lot 48 in Square 


:m2. 

f). Further answering-, th(‘se res])ondents say that the 
])lan of the extension of hiirhways, tirst section, shown on 
certain ma])s consistinir of fifteen ])lats numbered from 1 
to 15 cons(‘cntively, to|u:ethei* with a sheet of explanation, 
was pr(‘par(‘d under the direction of the (V)mmissioners of 
tli(‘ District of Folnnd)ia in a('cordanc(‘ with the Highway 
Act of Mai*ch 2, 1893, as amended by the Act of June 28, 
1898. Said ])lan and ma])s were ap])roved by the (^ommis- 
sionei’s of th(‘ Itistrict of Folnmhia under date of Septem¬ 
ber 21, 1898, and c(*rtitied by said (\)mmissioners to the 
commission creat(‘d by the Act ap])roved March 2, 1893, 
and consist in,i*‘ of tli(‘ S(‘cretarv of War, the Secretary of 
tlu' Interior, and the (3def of Fn.uineers of the Army. Said 
])lan and maps W(‘r(‘ <lnly approv(‘d by th(‘ said coin- 
20 mission and adopted on February 11, 1899, and on 
said date were dii’octed hv the Commissioners of the 
District of (\)lnmhia to he tiled and recorded in the Office 
of the Snrv(‘vor of the District of (V)lnmhia, and were so 
rd(Ml and record(‘d by the Surveyor. On said approved 
]dan Madison Street, th(*n (i(‘n(‘S(‘(‘ Strecd, between Concord 
Avenn(‘ and Xortli Capitol Str(‘(‘t, was shown on plat 9 
recorded in a hook in tin* Surveyor’s Office entitled 
“Amended Street Extension Flan, Xo. 1, Section 1,” as a 
street ninety feed wid(‘, the strecd lines thereof heini*’ identi¬ 
cal with tli(‘ dott(‘d lin(‘s distant niindy f(‘(*t from (‘ach other 
shown upon the blue ])rint tiled with the petition herein 
and (h‘si.i*iiated on said l)ln(‘ ])]*int as “ Dnildin.i*’ Restriction 
Lines.” 

7. That by an Act of Conjj^ress approved May 31, 1900, 
(Public Act Xo. 132) Section 2, it was provided: 


“That in order to facilitate the extension of streets and 
enconra,ice the donation of land in accordance with the 
plans for the permanent system of highways, the Commis- 
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sioners of tiu* District of rolumbin be, and tlicy arc here));’, 
antliorizt‘(b wIkmicvci* in tlicir jnd.L»ni(‘nt it may seem proper, 
to acc(‘pt tin* d(‘<lication of strci‘ts shown on said plans, and 
r(‘cord sain(\ nnebo* the followini:: (Mmditi«nis, nanu‘ly: 
Sti’eets wlii(*h are shown as ninetv fe(‘t in widtli on said 
j)lans may be acc(‘pted witli a widtli of not less than sixty 
feet; Providi'd, That the parties dedicating: same ai»;ree to 
establish bnihlinn' I’esti-iction lines to ai»r(‘i‘ with the stiHH‘t 
iiiH's as shown on said plans;” * * * “And ])rovided 

further. That the space luMwemi the street lines, as estab- 
lisln‘d under the terms hereof, and the bnildinn' ri‘striction 
lin(‘s shall be consider(*d as jirivate ])ro])erty set aside and 
to be used for parkini;: jnirposc's; Ihit provided further. 
That the parties so dedicating- shall a.i*r(‘e that said ])arkin.i;’ 
shall be subject to the reunlations of said Commissioners 
in re,u:ard to heiirht of ])arkin,ix and the projection of build¬ 
ings beyond th(‘ bnihlin,i»: liius and that the District of (^>- 
Inmbia shall have a riuht of way thron.uh said parkin<>: for 
sewers and water mains free of cost, and to lay thereon 
si(h‘walks, if, in the jnd.i;iiU‘nt of said Commissioners, the 
space lH‘twei‘n street lines is not snflicient to admit the con¬ 
struction of such sidewalks within said lines.” 

That thereaftt‘ 1 * on, to wit, the ‘Joth day of May, 102;'), 
Charles W. Rav and \V. (). Rav, trustees of the estate of 
John W. Ray, <h‘(*eased, the owners of tracts of land 
21 then known for the innpose of ass(‘ssm(‘nt and tax- 
tion as pai’cels 1IJ 11 and 114 2(), which tracts in¬ 
cluded land thi-on,i;‘h which said .Madison Stn‘et was platted 
on said highway ])lan between Concord Avenue and North 
Capitol Str(‘(‘t, subdivided saiil parcels into s(piares and 
public hinhways, inclndiniu: amonj;- said jniblic hi.uhways 
Madison Street of a width of sixty feet, establishing*' the 
side lines of sai<l stri'ct each tiftet‘n feet ilistant from the 
side lines of Madison StreiJ as shown upon the said high¬ 
way plan, and lih‘d with the Commissioners of the District 
of Columbia their document of subdivision which included 
the followiiiir: 


”We also establish building restriction lines, as shown 
hereon in red dotted lines, and agree not to build outside 
of said restriction lines exce])t as ])ermitted by the build¬ 
ing regulations of the Distiict of Columbia; It is further 
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that tli(‘ aiva lu‘l\v(H‘n said restriction lines and the 
liiK's ot* tlie stivets shall h(‘ snhji‘ct to all rei;nlations of the 
Coininissioners of the District of Dolninhia governing park¬ 
ings and terraces.” 

Tin* plat of said snhdivision was under date of May Id, 
l!)2r), (‘(‘I’tilied as coininM hv th(‘ Snrv(*vor of the District of 
Dolninhia, and iiiuhn- dat(‘ of dime 10, l!t2.'), was a])- 
pi’oved hy the Donnnissioners of the District of (^olnmbia, 
and th(‘ Sni’vevor of the District of (^)lnnll)ia was directed 
to r(‘cord tin* sanu‘ in his ollici*, and the same was so 
ri‘corded on dune 11, Iddd, in Snrv(‘yor’s Hook 7S at page 
d7 as inai> Xo. 1124. 44u‘ str(‘el rm(‘s shown upon the blue 
pi’int attacln*d to tin* petit i(»n lu‘rein ari* the street 
lines and tin* hnilding restriction liiu*s are the building re- 
sti'iction lin(‘s (‘stahlish(*d hy and shown upon said sub¬ 
division and so r(‘coi*(h‘d. 

S. ddiat th(‘r(‘ had lunm chang(‘ in th(‘ pco'inanent system 
of highways plan with n'gard to said Madison Street 

22 since tin* rec(H‘da1 ion in tin* t Iflici* of th(‘ Snrvevor of 

% 

tin* plan thei’i* recorded as af(M‘(‘said Kebiaiary 11, 
IStMh until a plat was pi'(‘|)ared in tin* (Iflici* of tin* Surveyor 
of the Distri(*t of Dolninhia nndei- dat(‘ of S(‘pteml)er 24, 
l!t2(), and approved by tin* Dommissioino’s of the District 
of ('olumbia nnd(*r date of ()ctob(*r Id, 1!)2(), by th(‘ writing 
th(‘i*(‘on of the c(*i‘tificate folhiwing: 

“I nder authority confm red by Public Act Xo. 4dd, ap- 
proV(Ml .March 4th, Idld, We, th(‘ Commissioners of the 
District of Columbia, h(‘n‘by a])prove tin* chang(‘ in the 1st 
S(‘cti(ni of the P(‘rinanenl Sv>1eni (»f llighwavs Plan bv 
widening .Madison Str(*(‘t to 12d l*i‘et, as shown h(‘reon bv 
h(‘avv dotted lines. We Ino'ebv certifv that tin* change in 
th(‘ P(‘rmanent Systinn of Highways Plan, as shown hereon, 
is in accordan(M‘ with the above nuMitioiHul .\ct, and that in 
onr judgment tin* public intei’ests nMjuiiv tin* change shown 
herc'on. 

Washington, D. (d, ()ctob(*r Id, 102b. 

CrXO H. KCDOT.PTT. 

d. F. p>i*:ll. 

PRDCTOK L. DOrOTIERTY.’’ 
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'rill* (*han,i;‘(‘ in tin* hi.uliwny plan so i*vi(li*ni*(‘(l was aj)- 
])i*ov(*(l l>y till* Xational (’apilal l*ai'k and IManninn* (*oin- 
inission, act in*;' nndi*!* antliority of tin* Act of Congress 
approved April .‘>n, IJt'Jd, aincndiinn' tin* Act of dune (I, 
nndci' date of ()ctol>cr S, llLMi. ()n, to wit, ()ctolK*r -.‘i, ll)l2(), 
till* ('oniinissiimcrs of tin* district of ('olnnil)ia directed the 
Snrvevor (»f the Disti'ict of (’olnnihia to record the said 
chan.ne of hiuhway plan in his (hlice, and it was thei’enpon 
so recorded. 'I’lie chaiine so made in the highway plan 
was the wid(*ninii' of .Madison Street to a width of oin* 
hnndn‘d tweiitv feet hv addiiii;' thirtv feet to the said Street 
south of tin* sontln*rn liin's thereof as the sann* had been 
estahlishe<l hy tin* plats n*coj«h‘d f'ehriiary 11, ISitlf 'I In* 
plat upon which said cliaiim* of hiiihway plan was indicati*d, 
ln»wev(*r, was oin* similar to the him* print tiled in 
' 21 ) this cause which shows the siihdivisiini I’ecorded 
Jnni* 11, l!t‘J.’), as aforesaid, and shows a ln*avv dotted 
line thirty fe(*t south (h* and parallel to tin* sontln*rn hnild- 
inii’ r(*striction line. 

th 'Tin* n*spoinh*nts av(*r as a matt(*r ih' fact that the proj¬ 
ect of which this |>roceedin”‘ is a part which is put forward 
hv the (N>niniissioin*i’s of the histrict of (’olmnhia and the 
said National (\ij)ital l*ark and riannini^' (’ommission as a 
stn*(*t and hiiihway project for the wid(*nini;- of Madison 
Street, is in fact an addition to tin* parks and parking- sys¬ 
tem of the District (h‘ (’oliimhia to pi'oviih* a ])arkway i*x- 

tendini*- from Fort Stevens to Fort Slocum hv wav of Fon- 

• • 

cord Avenue ainl Madison Stii'et. 

1(1. din* res]M»ndenls are advis(*d upon tin* facts afore¬ 
said that this proce(*dini;' cannot he maintained and jiros- 
eented hv tin* Foinmissioiiers of the District of (’olnmhia 
to the end that tin* said land shall lu* cond(*mned and hene- 
fits assessed auainst these* respond(*nts and otln*rs, for the 
reasons: 'I'liat the hiiihway ])lan r(*corded Fehrnai’y 11, 
ISIMI, has been acted npeni hv the owners who have assnmi*d 
the hnrdeii and acc(*pted the heiietits of the aforesaid Act 
approved May .‘11, ItKlO, and the said hinhway plan is not 
therefore subject to chanui* tmrsnant to statutes anthoriz- 
iiiii* chani*‘es of the hiuhway ])lan with reuard to streets and 
highways where no dedications have been made ])nrsuant to 
the Act of May .*11, V.KKl; hecanse the chani*e in the hinhway 
plan recorded October 2.‘1, Itl'Jd, is ambiguous and uncertain 
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for the reason that the eliani*e is not inclieated n]>on a map 
showing*' tlie hi!L*h\vay plan as it existed before said change; 

and because the widening of .Madison Street sought 
24 ])y this procei*ding does not conform to the highway 

plan so recorded Fi‘brnary 11, LSI)!), and amended 
October 22, lb2(), in that it is continniilated by this ])ro- 
ceeding to count as a part of tin* fall width of one hun¬ 
dred tweiitv f(‘et tin* lifteeii fc‘et north of the northern 
building restriction liin*, which has not been dedicated and 
is not proi)os(‘d to lx* tak(‘n for highway |)nrposes. 

And having fully answer(*d, th(‘S(‘ respondents pray that 
the petition may lx* dismissi'd with the costs to these re¬ 
spondents. 

(HAb’LKS II. OALLIllKIl, 

JA.MKS K. DorOLASS, 

('. II. OALLlllFdl (4)M1>AXV, 
r>y C. II. (lALLlllFK*, ! 

Pres. 

FFFLLF, 0(;iLI’,V .V: LFSll, 

DALF I). DFAIX, 

Attunicys. 

Disthk’T ok OoLr.Mr.iA, ns; 

('harles II. Oalliher, being lirst duly sworn, d(*poses and 
says that he is oin* of tlx* l■c*spond(*nts whose names are 
sign(*d to tin* for(*going answi'r, that In* has I’ead the said 
answer and knows tin* coiit(*nts tln*r(*(d‘, and that tin* fac'ts 
therein stated as of his own knowledge an* true and those 
therein stated as upon information and lx*lief. In* believes 
to be true. 

(‘IIAllLFS JI. (lALLlJlFIl. 


Snbscrilx*d and sworn to befor»‘ me this 14lh day of April, 
lt)27. 

[notarial SEAL. 1 1\. S. I I A li IM X(iT( )X, 

Xiftar/f Puhlie for iJw District of (\ftitmt)ia. 
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2 .^ Oi'flc)' (ft Jtisht issdl. 

Apr. 21 1!>27. 

♦ ##**** 

4’liis caiisi* caiiK* on to Ik* hoard, lia\ ini;’ lu*(*ii si‘t down for 
lioai'in.u’ upon p(‘lilioii aial lla* answer of (diarK*s 11. (lal- 
lihor, dames K. Donulas, and (11. (Jallilior (’cnnpaiiy, Ine., 
and liavinn’ heen arii'iied l)y eoiinsel loi' p(*litioners and said 
res])ond(‘nts, ainl tlie (’onrl lK‘inn‘ of o]Mnion that the facts 
averred in said answer are snnicii‘nt in law to sustain the 
objections made by said I'espondents in said answer to the 
relief scmulit in >aid petition, it is hy the ('ourt this 2!hh 
day of April, A. D. 11>27, 

Adjndiied, (H’dered ainl dei*reed that the atoresaid peti¬ 
tion and this proc(‘(‘dinu Ik*, and tin* same ln*n*hy an* linally 
dismissed. 

WK.XDFLL W S'rAFFOlM), 

J dstivv. 

April 2!h 11)27. 

Appeal not(*d in o|K*n (’onrt. 

F. 11. Sd'FFllFXS, 

FDWAIM) \V. 'rilo.MAS, 

./////>’. /or ('fffn mtssnu/dt's, I). (\ 

Assnfnmcnt (if i'n'<fVf<. 

Fih*d .Inn. 2S, 11)27. 


Xow conn* the p(*titioin*rs in tin* ahovi* (*nlith‘d causi*, 
hv their Founsi*! and assimi for r(*vi(*w tln‘ errors com- 
mitteil hy tin* trial court in tin* followini;- particulars. 

1. In lii’antini;’ tin* motion to dismiss upon the 
2() ground that hv tin* oi’(h*r of tin* Fommissioners of 
the Disti'iet of Folnmhia and tin* p(*tition tih*d ln‘iviu 
the witlenini*' of Madison Str(*i*t d(K*s not conform with to 
the i)lan of tin* p(*iinanent systt*m of highways in that ])or- 
tion of the District of (’olumhia Ivim*’ outsidi* of the cities 
of Washinuton and (leoi’uetown. 

2. In urantinin’ tin* motion to dismiss upon the ‘•■round 
that to widen Madison Stre(*t in accordance with the exist¬ 
ing plan for the permanent system of highways in that 
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portion ot‘ tlio District ol* (.^)luinl)ia lyiiii;- outside ol* the 
cities ot‘ \Viishiiiut(ui and (i(‘oi\i;etown it would l)e necessary 
to ac(|nir(‘ and taki* other land than that (h'serihed in the 
lit'th parai^i'aph (d‘ the petition. 

d. In ^rantini;- the motion to dismiss upon the i>:roiind 
that the t'ollowini*- (hnlication ot* land makini;’ Madison 
Street ninety rei‘t wid(‘, preclu(h‘d the Commissioners from 
chani;in<;- tin* highway plan i)nrsuant to statutes anthoriz- 
ini*’ such changes from a niiu'tv fool width to a one hundred 
and twenty foot width, 

“We the undersiiiiied owners of tracts of land taxed as 
])arcels lld/ll and 114/l(i, as shown Ino-eon in black hereby 
sul)divi(h‘ said parc(*ls into s^piares and i)uhlic highways 
as shown Ikm’cou in red. We also establish building restric¬ 
tion lines as shown hei'cmi in I'cd doltiMl line's and agrc'e not 
to build out side* of said ri'striction lines (‘xce))! as ])ermitted 
bv the building regulations of the District of (\)lnmbia. It 
is further agrcH'd that the area bi*tw(‘(‘n said ri'striction 
lint's and the lint's of the strt't'ts shall be snbjt'cl to all reg- 
idations ttf the Commissionei's of tht' District of (Ndnmbia 
governing })arking and terraces. 

(dIAKLKS X. KAY, 

W. (). KAY, 

Trustee Tstafe ('harh’s IT. Ita//, Deecased. 

Keeortletl in tht' oflict' of the Surveyor t)f the District of 
Columbia, dune 11, Id'jr).” 

4. In granting the motion to tlismiss nj)t)n the 
27 grt)nnd that the widening of Matlison Street as 
sought by this pi*t)cet'tling tlt)es nt)t contorm to the 
highway i)lan as ivcoi'tlt'tl Ft'bruary 11, ISDb and amentled 
October 22, lt)2(), in that it is contt'inplatt'tl by this ])roceetI- 
ing tt) ct)unt as a i)ait t)f tht' full witlth t)f one huntlretl and 
twt'iitv fet't, lilt' liftet'ii ft't'l noi’tli of the northt'iai roatlwav 
line as sht)wn ttn saitl detlicatit)n meidittnetl in assignment 

O 

number three herein. 

7). In granting tht' tti'th'r t)f tlismissal liletl by (diaries IF. 
(Jalliht'r, danu's K. Dtiuglas anti (\ IF. (Jalliher C^ompany, 
Inc., and tiismissing the petititin anti proceedings. 

F. FI. STFDIFFXS,^ 

FDWAFO) W. TFFOMAS, 
Attorneys for Commissioners^ D. C. 

3—4G58a 


rnocToi: l. ixu’diiKirrY, etc., et al. vs. 


Service el’copy aeknewledued iliis day of Juno, 19*27 
nOFjj.K, (MilldiV vVe l.FSll, 
r>y FAI L K. LKSIL 
Attitnn‘!f- 

Ih'sifindf}(ni of Ifriord. 

Filed Jim. -JS, 1927. 


'File (Jerk of the (Jmrl will pK‘ase prepare the Iranseript 
of I’eeord f<»r tin* (hmrl of .\ppeals of the District ol C’o- 
lunihia, to consist of tin* folh»wiii.i*': 

1. Fetitioii for eoinh‘innatitm and exhihit. 

2. ()r(k*r of eitat ion and puhlieation. 

.j. .Motion to 4 uash. 

4. Order overmlinu' motion to <piash. 

7). Answer of (’harles II. (ialliher, Jam(‘s F. l)oui;las, 
and O. 11. tlalliher Oompany, Ine. 

2S (). Ord(*r of dismissal and notation of appeal 

thereon. 

7. Assignment of errors. 

5. This ili‘signation. 

F. II. STFFllFXS, 

FDWAKM) W. THOMAS, 

Attin'U(‘jis jin' ('ininmssiinn’n<f I). C. 

Xo object ion. 

FFFLLF, OHILDV LFSIl, 

Dy FAFF F. FFSII, 

Attin'nrifs (nr Kxrcidaut 

29 Sni)r(‘me (’onrt of the District of (’olimibia. 

r.MTEo States of America, 

Jtisfrii't of (\thnnhid, ss: 

F Frank F. Oimningliam, (Ji‘rk of the Sii})reine Fourt 
of tin* District of Fohmibia, ln‘r(‘l)v cei’tifv the foregoing 
pages iminl)eiT*d from 1 to 2S, both inclusive, to be a true 
and correct transcript of tin* record, according to directions 
of counsel herein lih‘d, copy of which is made paid of this 
trans(*ri])t, in the Matter of Foiidemnatioii of land for 
widening of Madison Street, «^’c.. District (\)urt X^o. 1873, 
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as the same remains upon the files and of record in said 
Court. 

In testimonv whereof, 1 luM’ennto suhscrilie mv name and 
ahix tlie seal of said Court, at the City of Washington, 
in said District, this 2()th day of October, lf)27. 

[Seal of the Sn|)reme Court of the District of (Vlumbia.] 

FRANK F. (TTXXINCIIAM, 


Fndorst‘d (ui coven*: District of (\)lnml)ia Supreme Court. 
No. 4d.‘)S. I*roclor \j. Donglnn-ty, etc., et ah, appellants, vs. 
(diaries II. (lallilnn- et ah Court of Apjieals, District of 
Columbia. Filed Oct. 2S, 1!)27. Henry W. Hodges, clerk. 
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Statement of the Case. 

This is an appeal from an order of the Supreme 
Court of the District of (Columbia, sitting* as a district 
court, dismissing the petition and proceeding for the 



condemnation (d‘ land for tin* wicUminii: of Madison 
Street hetwetni Concord Avtniiie and North Cai)itol 
Street, known as District Court No. ISTo. 

'I'lie recoi'd discloses that the apia'llants, (\>inmis- 
sioners of I hi* Disli'ict of Colnmhia, hereinatfer desi**;- 
nated |)(*titioncrs, oflicially oi'di*red tin* widi'iiini*’ of 
Madison Street and that a map, plan, or plat show¬ 
ing tJie land to he tak(‘n for tin* pro.ii*et was tiled with 
the petition and that ap]H‘lh*i*s, hereinafter called re¬ 
spondents, wi*re the owin*rs of the land proj)osed to l)e 
acMpiired hy the eond(*mnation. 

The petition deserih(*d tin* land to hi* eoinh*min*d and 
saiil land was further indieat(*d hv i;rav eolorini*' on 
the plat annexed heri*to. It was a strij) forty-live feet 
wide on tin* south sidi* of Madison Sti’t*(*t, rnnnini;’ 
from Concord Av(*nn(‘ to Noi’th Ca])itol Stn*et. 'riie 
present width of Madison Stn*(*t was diseloS(*d as h(*ini»' 
niin*ty feet, ineliidiiiy' tin* lifl«*en-foet hiiildiini' r(*strie- 
tion lini*s on each siih* tln*i‘eof. 'Pin* new width was to 
he oin* hnndr(*d ainl tweiitv f(*et with tin* land to he 
condemned for the wi(h*ninu- hi*i!in taki*n entir(*lv from 
the south side of Madison Str(*(*t. 'Pin* (*ffect, tln*re- 
fore, of both petition and plat was that tin* south side 
of Madison Stri*i*t wonld he wi<h*ned thirtv fi*ei in 
addition to the cxi>tiii,i; lifteeii-foot hnililinn’ r(*>lriction 
line, which rcstriclioii line is addi*d tln*r(*to and in- 
clinK*d within tin* an*a ol‘ tin* land to Ik* taken. 'Phese 
restriction liin*s appear as dotti*d lines mark(*d “ I>uild- 
ing Restrict ion Lint*" mi the map, plan, or j)lat and hy 
the use of the dotted liin* on tin* north side of the 
street as tin* north honndarv and the fortv-five feet on 
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the south to be acquired by condemnation, Madison 
Street was to bo niaile a one-hundred-and-twenty-foot 
street instead ol* a ninety-t'oot street, tliis chanjj^e in 
width having been made by the petitioners and ap¬ 
proved l)y the Highway Commission, the National Cap¬ 
ital Park and Planning Commission, pursuant to law, 
prior to the institution ot* the condemnation proceed¬ 
ings. The present ninety-loot width street was ac¬ 
quired by petitioners through subdivisions or dedica¬ 
tion. 


It having become a matter ot* record herein (Record, 
page 17) that the dotted lines marked “Building Re- 
triction Line” a})pearing on the plat, within the area 
marked in color, “had no signiticance with regard to 
the area j)roposed to be taken, or with regard to the 
complete title for highway purposes, proposed to be 
condemned,” the facts set forth in the answer of re¬ 
spondents to the petition were deemed sufficient in law 
by the Justice holding the district court to dismiss 
the proceeding. 

In the answer respondents admitted that the acts of 
Congress, relied upon by the petitioners as authority 


for the ])ro(*eeding. 


wer(‘ in force and effect, but denied 


1st. that the land as sought to be acquired 
was needed for the widening of a highway, but 
was for the purpose of enlarging the park sys¬ 
tem of the District of Columbia. 


2nd. that in view of the fact that the Commis¬ 
sioners of the District had accepted subdivisions 
in conformity with a prior highway plan show- 
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ing Madison Street to be ninety (90) feet in 
width, tlie sul)se(iuent change increasing that 
widtli to one liundrod and twentv feet was not 
in conformity with the highway plan, authorized 

hv anv act of Congress. 

* * * ’ 

ord. that tli(‘ proposed widening conformed 
with the permanent system of highways in that 
portion of the District lying outside of the cities 
of Washington and Georgetown. 

Hearing having Ihhmi had on the p(‘tition and answi*r, 
the dismissal of the ])roceedings was ordered and de¬ 
creed (Record, p. 24). 


Errors Relied Upon by Appellants. 


The Justice holding district court erred: 

1. In dismissing the |)roc(‘edings upon the ground 
that the widening of Madison Str(‘et did not conform 
with the j)lan of tin* pmananent systmn of highways 
in that portion of the District of Columhia lying out¬ 
side of the cities of Washington and Georgetown. 

2. In dismissing tin* proceedings np(»n the ground 
that to widen Madison St reed in accordance with the 
existing plan for the ])ermanent systenn of highways, 
it is necessary to include, acquire, and take other land 
than that described in the lifth paragraph of the peti¬ 
tion. 


3. In dismissing the ])roceedings upon the ground 
that dedications of land making Madison Street ninety 
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feet ill width, iiic*liidiiii»' the following specific subdivi¬ 
sion, precluded the Coininissioiun's of the District of 
Columbia from changing the liighway ])lan pursuant 
to statutes and orders authorizing such change from a 

ninetv-foot street to oiu* of onc‘ hnn(lr(‘(l and twenty 

• • 

feet in width, said subdivision providing: 

“We the nndersigmul owners of tracts of land 
taxed as ))arcels ID) 11 and 114/1(), as shown 
liereon in hhu'k her(‘hy subdivide said parcels 
into s<piares and public liighways as shown 
liereon in red. W(‘ also (‘stahlish building re¬ 
striction lines as shown h(‘r(‘on in red dotted 
lines and agree* not to build outside* of said re¬ 
striction lin(‘s exc(*pl as p(*iniilt(‘d by the build¬ 
ing regulations of tin* District of (^olumbia. It 
is further agreed that the arc*a h(*tw(*en said re¬ 
striction lini*s and lin(*s of tin* str(*(‘ts shall be* 
subject te) all re'gnlatieins eif the* Cennmissieniers 
e)f the District of (V)lnmhia ge)Ve*rning ])arking 
anel terraces. 

“(MIAin.KS X. K.W, 

“W. (). KAY, 

" 'I'rushes Esfatc (harJes IT. Ihuf, Dccrasf'f/. 


“ Re*e*e)i*ele*et in the Office* eef the* Snrveyen* of the 
Distinct e)f Ceilnmbia, June 11, Ih'Jo.” 


4. In elisinissing the pre)e*e*e*elings npeni the greiiind 
that the wielening eif .Maeliseni Stree*t, as se)nght by the 
pre)cee*eling, eliel neit ceinfennn tei the highway plan as 
recordeel Febrnai’y 11, 18JM1, anel aineneleel October 23, 
192G, in that it is ce)ntemplate*el tei e*e)nnl as a part of the 
full width of one hundred and twenty feet, the fifteen 
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feet north of the iiortlierii street or roadway line as 
shown on said snhdivision and iledieation mentioned in 
assii^nmeiit of error nninlun* thiHM*. 

T). In dismissinu the ])roe(‘ediniu:s upon tin* facts 
stated in the answer to the ])etition lileil hy Charles H. 
(lalliher, James K. Donirlas, and C. II. (Jalliher Com¬ 
pany, Inc., respondents herein. 

Points of Law to be Discussed. 


1. The acts of Con.u’ress anthorizinij: the subdividing, 
platting*, and dedication of land in the District, and 
those directinu' the pre])aration of and chan<*es in the 
permanent system of hiirhways in that part of the Dis¬ 
trict of (’olnmbia lyini*; outsitle of the cities of Wash¬ 
ington and (leorgetown have l)e(*n fully complied with 
in the ])rocei*dings to condemn Madison Street to a 
width of one hundred and twentv feet. 

*J. The failure* to (*ond(‘inn tlie tifti*(‘n-foot I'estriction 
stri]) on the north side of Madison Street does not in¬ 
validate the })roceedings, because it already is the servi¬ 
ent tenement, and its use by the District for any pur- 
j)ose otlu*r than that for which it was (h*dieati‘d would 
be unlawful, and the* p(‘tition(‘rs would be liable in dam¬ 
ages therefor. This is a contingency and a proposi¬ 
tion, not to be considered in the condemnation pro¬ 
ceeding. 

ARGUMENT. 


The iirst four assignments of errors raise questions 
of law which it is submitted have been fully explained 



and answered bv the l)riet‘ analvzinu: the statutes at 
issue liere liled on ])eliair ol* tlie ])etitioners in the ease 
ol* Oscar Wilkinson rs. Cuiio II. J^udol])h cf aL, (k)urt 
ol‘ A|)])eals, Xo. 4(112, now pendiiii;- in this Court, with 
hut one or two exce])tions, which will he hereinafter 
discussed. Ihit irrespective of the tinal outcome of 
that case, the argument is irrefutable and on all fours 
with our })resent contention. In that case the ])ower 
of the ])etitioners to institute condemnation proceed- 
in,ns to accpiire land for Ci'illoinhni Street, as uklo- 
CATKi), was (piestioned. 'rh(‘ same ([uestion is ])resented 
here in reference to Madison Street. 

A ])i’oceedin.L!: in ran is one to d(‘termine the state 
or condition of the thin<*- itself (United States vs. Dun- 
ning'ton, 14() U. S., dol; liuchanan vs. MacFarland, 31 
Aj){). I). (\, US; (Jassert vs. Stroni**, .‘»S Mont., 18; 98 
Ihic., 497), and condemnation, while heini»- a power in 
dei'o^ation of j)rivate rii>hts, il is one that existed at 
common law and, thei’efori*, tin* nianiuu* of its exercise? 
is not subject to those* ri.i*iel rules a])plieel te) statutory 
re^i^’idations toi* the exercise* of a ri,<*ht created by stat¬ 
ute anel in ele‘ro<*{ition e)f e'e)mmon law (Washington 
Railway anel Kle*ctric (V)mpany vs. Xe*wman, 41 A])j). 
I). (1,439-444) (Sutherland e)n Statutory (V)nstructie)n, 
vol. 2 (2el Kd.), Sec. or)!)), anel any elecree entereel in 
this case after elamages anel heiietits should have been 
ascertained, woulel he hut an aeljuelication pronounceel 
e)n the status e)f the actual lanel proi)oseel to he taken 
anel coulel have no reference te), nor coulel it disturb, the* 
lanel on the inerth siele eef Maeliseeii Street. That lanel 
has been dedicaleel by owners other than respeenelents, 
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to bo used lor highway j)uri)osos. While remaining in 
j)rivato owiierslii]) the a(‘(*o])taiice tor the public of the 
dedication subjects it to an easement as a public high¬ 
way. The statutes authorizing dedications and sub¬ 
divisions contem})late its use as a highway. 

The Act of (’ongress ai)proved August 27, 1888 (25 
Stats., 451) (Section KiOl of the Code of Laws for 
the District of Columbia), authorize and direct the peti¬ 
tioners to make and ])ublish g(*neral orders upon the 
subject of platting and subdivision of land, and such 
orders have the full force and effect of law. One of 

the orders issued bv the Commissioners under the au- 

« 

thority of this act, and known as Section 4, provides: 

“Sec. 4. When a tract of land is laid out into 
a block or blocks, streets, avenues and other 
])ublic ])laces it must l)e j)rovided in conformity 
with the general plan of the City of Washington 
as determined by the ])lans prepared and 
adopted under the provisions of the Act of Con¬ 
gress entitled ‘An Act to provide a permanent 
system of highways in that part of the District 
of Columbia lying outside of cities,’ approved 
March 2, 181)5, and subseciuent amendments 
thereto.” 

Loss I's. Goodfellow, 7 App. D. C., 1. 

Realty Co. iw. MacFarland, 32 App. D. 
C., 53. 


Section 11 of the orders of the Commissioners (Record, 
p. ID) is in substance a reiteration of the Act of Con¬ 
gress of .May 31, IDOO (31 Stat., 248). 

The language of the s})ecilic dedication set forth in 
assignment of error Xo. 3 (Record, p. 25) contemplates 
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and intends the area in question shall be used as a 
highway. We must also presume that both parties 
thereto, the trustee of the estate of Charles W. Ray and 
the petitioners, intended to comply with the law, not 
to void it. The instrument contains these words: 

“We * * * subdivide into * * * public 
high wavs.” 

“We * * * establish building restriction 
lines.” 

“It is agreed that the area between said re¬ 
striction and the lines of the streets shall be sub¬ 
ject to all regulations of the Commissioners of 
the District of Columbia, governing parking and 
terraces.” 


By the act of May .‘11, 1900 (31 Stat., 248), the above 
dedication was subject to a right of way through the 
area iiiclud(*(l in the lifteeii-foot restriction line for 


sewers and water mains free of cost, and the laying of 
sidewalks theri*on (Record, p. 20). 

Mven though the dedication were not subject to the 
easements raised by the statute for its use for high¬ 
way purposes, and sewer and water mains are highway 
uses, the respondents being third parties thereto, are 
as much estopped from denying a complete dedication 
for all highway j)urposes as are the petitioners from 
using it for other than the purposes mentioned in the 
deed of grant to them as representing the public. In 
the final analysis the creation and embodiment of 
building restriction lines in the instrument and dedica¬ 
tion deed are mere expressions of the purpose for 
which it was intended the granted premises will be 
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used. If there had, for instance, been words of re¬ 
entry to the dedicators’ use therein, petitioners could 
not have lawfully accepted and recorded it. 

Avery r.v. United States, 104 Fed., 711. 
Commissioners rs. Voun*:;:, 50 Fed., 00. 
Kilpatrick rs. City of Baltimore, 81 Md., 17!>. 


The purpose of the plan or plat in condemnatiiui 
cases is to establish exactly where on the face of tin* 
earth the property that is to be taken, lies, and the j)eti- 
tiouers are not called upon to describe such land as it 
may injure. Bauman rs. Boss, 107 U. S., 548; Bri.i;:i»s 
rs. Brownlow, 40 Aj)p. I). C., 845; American Security 
and Trust Co. rs. Kudolph, 88 App. D. C., 88; l^atterson 
rs. Mayor, etc., of Baltimore, 180 ^Id., 045-050; 1). C. 
rs. Amies, 8 Apj). 1). C., 808-417; Sweet rs. Ki(*hel, 15!) 
U. S., 380. 

The importance of the fact that in conformity with 
Section 0 of the Act of Congress approved dune 28, 
1808 (80 Stats., 51!)), publication was had of the j)ro- 
posed change in the width of Madison Street cannot be 
too strongly stressed. Pursuant to jiublication giving 
notice of the date and place of such public hearing, and 
the holding of such hearing, the proposed change deter¬ 
mined by the petitioners was recommended to the Xa- 
tional Capitol Park and Planning C’ommission for ap¬ 
proval. That Commission having by Act of Congress 
approved April 30, 1926 (44 Stats., —), succeeded to 
the powers and duties of the old Highway (’ommission 
created by the Highway Act of 1893 (27 Stats., 532), 
approved such change, and signed the plats showing 
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the clian<]:e, aiul the same were recorded in the Survey¬ 
or’s OHice of Ihe District, according to law. 

The act ai)i)roved April 30,1926 (44 Stat., —), placed 
the duty u])on the Planning Commission 

“of j)lanning, developing and maintaining a 
comprehensive, consistent and coordinated plan 
for the Xational C’apital and its environs, which 
plan shall include recommendations to the 
proper executive authorities as to traffic and 
transportation; plats and subdivisions; liigh- 
ivaifs, parks and park waps; school and library 
sites; playgrounds; drainage, sewerage and 
watei* supply; housing, building and zoning 
regulations; public and private buildings; 
bridges and water fronts; commerce and indus¬ 
try, and other proper elements of city and re¬ 
gional j)lanning.” 


The remaining contention of petitioners is that the 
counting in of the tifteen-foot restriction line on the 
north side of Madison Street as a part of the full width 
of one hundred and twenty feet for Madison Street is 
in accordanci* with the })rovisions of dedication and 
subdivisions already acce})ted by petitioners, and any 
contemplated ])lan for the physical improvement of the 
street would necessarily conform to the uses and ease¬ 
ments created bv those dedications and subdivisions. 


Should petitioners act contrary thereto, they would be 
liable in damagi‘s. In the instant case, to have assessed 
damages for the tifteen-foot strip of land on the north 
side and representing the building restriction line, the 
jury would have had to assume that the petitioners 
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would commit a trespass, and to have assessed in ad¬ 
vance damages resultinii: from sucli trespass. 

IIt*rlH‘rt rs. IVuinsylvania Railroad Co., 41] X. J. 
K(i., 21-10, Atl., 872. 

llincklev vt al. rs. Citv of Seattle, 40 L. R. A. 
(X. S.), 727-7:10. 


It is competent to show in the j)resent condemnation 
case what the petitiomu's intend to do with the land 
thev are undertakiui*- to condtunn and the treatment 
of the street resulting*-. It is the duty of the petitionei’s 
and the ri^ht of the i)roperty owner. If tin* j)lan for 
street, sidewalk and parkini*- arrangements is after¬ 
wards deviated from, the ])roperty owner would un¬ 
doubt edlv have a rii»:ht of action for damai»i*s. In this 
ease the plan for tiftemi feet of tin* north sidi* of the 
street is alreadv tixeil hv law. 

It is not a (piestion of the ^rade of the street or 
change of i»rade, but of the use of the street. Section 
180, Mills on Kminent Domain. The right of the ])ublic 
to the use of the street is independent of the fact 
whether the fee is in the public or in the adjacent 
laiul owner or in some third j)erson, so the ])lan for 
the physical im])rovement would have to conform to 
the building line restriction on the north side of Mad¬ 
ison Street. Barney rs. Keokuk, 94 U. S., 324-:UO; 
(’ater vs. Telephone Co., 28, L. R. A., :il(); Potomac Co. 
rs. Ui)i>er Potomac Co., 109 S., ()8:i. 
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Conclusion. 

It is respect fully suhmittiul that the onhu* of the 
Supreme ( ourt disniissiiii*' the pi’()(*(*i‘(liui»s foi* th(‘ 
w ideiiiiii*’ot Madison Stret‘t was (‘i’i’om*ous, and should 
he overruh‘d. 

WILLIAM W. BKIDL, 
LDWAHI) W. THOMAS. 
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Statement. 

In order properly to prc'sent the issues involved, 
a further statement seems desirable. 

This is a })roeeedinp; for the widening; of AFidison 
Street between Ooneord Avenue and Xh)rtli Oai)itol 
Street by condemning; a stri]) of land 45 feet wide along 
the south side thereof. 

The original Highway Rian covering this portion of 
Madison Street (then (lenesee Street), adoi)ted and 
filed February 11, 1S91), fixed the width thereof CiS 90 

feet (Rec., p. 19). 

lOOl-E—1 
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'rhe Act of ('onj^ro-is approved May 31, 11)00 (31 
St at., 24S). provided: 

‘‘Sec. 2. That in order to facilitate the ex¬ 
tension of streets and encourage the donation 
of land in accordance with the plans for the 
perinaiK'iit system of hij^hways, the ('oinnii.‘>i- 
sioiH*rs of tlie District of (’oluinl)ia be, and they 
ar(‘ hereby, aiithoriz(‘d, wh(‘never in their judjz;- 
nient it may xmmii ])roper, to accept the dedication 
of .'-tn'cts shown on said ])lans, and record .sime, 
iimh'r the following conditions, namely: Streets 
which are shown as ninetv feet in width on 
said plans may be acce})ted with a width of not 
less tlian sixty f(*et: Provided, I'hat the parties 
ih'dic'atin^ .^ame aj^ree to establish building*; re¬ 
striction lin.es to agree with the street lines 
as >hown on said plans; and streets shown on 
said plans as one liimdred and twenty feet or 
mor(‘ in width may be acce))ted with a width of 
not l(‘s> than ninety feet: Provided, That th(‘ 
parties dedicating .same agree to establish building 
re.^triction lin(‘s to agrc'c with the street lines as 
shown on said plans: And provided fnrlfier, 
dhat the s])ac(' between the street lines, as 
('stablished under the t(‘rms her(‘of, and the 
building restriction lines shall be considered 
as piivat(‘ ])rop(‘rty set aside and to be used for 
parking purpo.s(‘s: But pnn'ided further, d'hat the 
parties .<0 dedicating shall agre(‘ that said parking 
.''hall be ."ubject to the regulations of said (’om- 
mi.ssioners in regard to height of parking and 
th(‘ proj(‘ction of buildings beyond the building 
line, and that the District of ('olumbia shall 
have a right of way through saiil ])arking for 
sewers and water mains free of cost, and to lay 
thereon sidewalks, if, in the judgment of said 
('ommi.<sioners, the sj)ace between .street lines is 
not suHicient to admit the construction of such 
.sidewalks within said lines.” 

Pursuant to said Act, the predecessors in interest 
of these appelle(‘s aiul the then owners of the land 
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which included the ])()rtion of Madison Street here 
involved, subdivided said land into scjuares and streets, 
and the ])iat thereof was duly approved by the Coin- 
inissioners of the District of Columbia and the same 
was recorded on .lune 11, lb2'), in Surveyor’s Book 7S 
at pajje 37, as maj) No. 11*24 (Hec., j)p. ‘20, *21). 

On said plat and under the dedication in connection 
therewith, Madison Street was established as (H) feet 
in width, with a building restriction line 15 feet distant 
Irom each side thereof, as authoiized by said Act of 
(’on^ress of May 31, 1900. 

A new Hijihway Plan affecting this section of the 
city was adopted and thereafter tiled on October ‘23, 
19‘20, by which new plan the width of Madison Street 
was fixed at 1‘20 feet (Hec., ]). ‘21). 

The avowed ])urpose of the ])res(Mit proceeding; is to 
condemn suthcicmt property to make the width of 
Madison Street conform with that fixed in said new 
Hif:;hway IMan (para^niph 3 of j)etition, Hec., j). 3). 
The land actually prayed to be condemned, however, is 
a strip 45 feet wide alonji; the south side of the present 0')- 
foot street (parajiraphs 4 and 5 of i)etition, Hec., pp. 4-11). 


ARGUMENT. 

The Proposed Widening of Madison Street by Con¬ 
demning a Strip 45 Feet Wide Along the South Side 
Thereof Is Not in Accordance with the Present 
Highway Plan and Consequently Not Within the 
Authority of the Commissioners of the District of 
Columbia. 

Appellants seek to maintain this action under the 
authority given them in the Act of March 4, 1913 
(37 Stat., 949), “to . . . widen any street . . . 
to conform with the plan of the permanent system of 
highways in that portion of the District of Columbia 

lOOl-E—2 
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outside of the (dties of Washington and Georgetown 
adopted under the Act of ('ongress approved March 
2, ISDIh as amended t)y the Act of ('ongress aj)])r()ved 
June 2S. hSPS, hv condemnation under the provisions 
of Suhchapter 1 of ('hapter X\' of the ('ode of Law 
for tlie District of ('olumhia.” (Paragraj)h 1 of petition, 
Hec., p. 2k 

Suhchapter 1 of (diapter X\' of the ('ode of Law 
for the District of ('olumhia grants no additional 
j)()wer hut merely j)rescrihes the procedure to he fol¬ 
lowed in carrying out such ])roceedings when authorized 
by ('iou/rexs. 

d'he ('ommissioners of the District of ('olumhia have 
no power to accjuire land hy condemnation except in 
so far as tliat power has been exj)ressly conferred hv 
('ongress. 


Walter rx. Macfarland, 27 Ajip. D. ('., 
Fay rx. Macfarland, .‘V2 Ap]). 1). ('., 
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If the addition of to feet to the south side of Madison 
Street will not make that street conform to the present 
Highway Flan, then this condemmition proceeding 
must fail. This is im])liedly conceded hv the appellants, 
for their contention is that Madison Street when so 
widened will conform to the present Highway Flan, 
that is, that it will then he 120 feet wide (appellants’ 
brief, juige (i). 

Thus, as a matter of arithmetic, the only thing 
left to he determined is the i)resent width of Madison 
Street. 

Ap])ellants refer to Madison Street as now being 
00 feet wide, thereby ignoring the street lines as fixed 
by the i)lat and dedication, and using in lieu thereof 
the building restriction lines. However, they are not 
c(»nsistent in this res])ect for they start the condemnation 
at the south line of Madison Street and not at the 
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soutlierly restriction line. Appellants seem to be forced 
into the untenable position of contending; that the 
space between tlie south line of Madison Street and 
tl’e southerly restriction line is not ])art of the width 
of the street, but tliat the sj)ace between the north line 
of Madison Street and the northerly restriction line is 
a j)art of the width of the street. 

The j)lat and dedication made pursuant to the Act 
of May ill, IhOO, and duly accej)ted by the (Commis¬ 
sioners of tlie District of (’olumbia, fixed the width of 
Madison Stieet as ('.() feet, with a building restriction 
line IT) feet distant from eacli side thereof (Hec., pp. 
20-21 I. 

That the space between the buildinj»; restriction lines 
and the street lines is not part of the width of tlie 
street is eonclusivelv shown 1)V said Act of May ill, 
loot), for it is therein ])rovided: 

‘‘Stre(‘ts which are shown as 1)0 feet in width 
on said plans may be a(*cei)ted with a width of 
not less tlnin 00 feet: . . . That the s])ace 

between the street lines, as establislied under 
the terms liereof, and the building restriction 
lines shall be (*onsidered as ])rivate pio])erty 
set aside and to l)e used for ])arkinj!: pur])()ses.” 

A])pellants recojrnized in their ])etition herein that 
tlie sj)aee between the street line and the buildinjz; 
restriction line is not a j)art of the width of the street, 
for they included in the area to be condemned the said 
space alonj!; the south side of Madison Street. 

It may also be j)ointed out that since the establislunent 
of building restriction lines on Madison Street was 
made pursuant to the Act of May .‘11, 11)00, autliorizing 
a deviation from the Highway Plan, therefore, the space 
between the building restriction lines and street lines is 
not part of the street or highway under the old Highway 
Plan and will not be j)art of the street under the new 
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Hij'liway Plan, unless sueli space he specifically con¬ 
demned and added thereto. 

This ])recise (piestion of whether the space between 
a huildinj!; restriction line established by a dedication 
under the Act of May 31. and tlie street line is 

part of th.e width of a street under the Highway Plan 
was before the Suprejne (Vnirt of the District of (’ohiinbia 
in the Henning Hoail (Condemnation case. District 
(Court Xo. 121M). The (’ourt there hehl tliat such 
space was not ])art of the street and dismissed the 
petition for the reason that without such space the 
widemal strc'ct would not conform to the Highway 
Plan, d'hat case was appealed by the (Commissioners 
of the District of (Columbia to this ('ourt as Xo. dOol, 
October Term, P.)23, but said a])])eal was tlismissed ])er 
sti])uIation in October, P.>2r). 

It .siauns ch'ar. th(‘refore. tliat the addition of do 
feet to the south side of Madison Street would make tliat 
street lOo feet wide and not 120 feet wide as recpiired 
under the new Ilij^hway Plan, and hence that this 
condemnation proceeding must fail. 


The Commissioners of the District of Columbia Do 
Not Have Authority to Maintain the Present 
Condemnation Proceeding in View of the Accept¬ 
ance of the Plat and Dedication Made Pursuant 
to the Act of May 31, 1900. 

'File jirt'sent width of Madison Street does not con¬ 
form in any Highway Plan, but as above ])ointed 
out was fixed under a jilat and dedication not only 
authorized but invited by a sjiecial Act of (Congress 
providing for a deviation as to width from the Highway 
Plan (Act May 31, 1000, 31 Stat., 24S). 

'fhe authority for the ])re])aration and adojition 
of a new Highway Plan is found in the Act of March 


4, 191.*^ (37 Stat., 940), in which it is further provided; 

“ddiat upon approval and recording of any 
such new highway jdaii it shall take the place 
of and stand for any previous ])lan for the portion 
of the District of ('olunihia affected.” 

Thus, under this statute, the Highway Plan filed 
Octol)er 23, 192(), covering this portion of Madison 
Street took the place of and stood for the ])lan adopted 
February 11, 1S99. This being so, a deviation from 
the old ]dan made i)ursuant to the Act of May 31, 
1900, would not be affected by the new plan which 
was merely to take the ])lace of and stand for the old 
plan. 

^^'e submit that authority to change what was done 
pursuant to the Act of May 31, 1900, wouhl liave to 
be granted specifically. 

Any other conclusion would ascribe to Congress in 
j)assing the Act of May 31, 1900, an insincerity of 
l)urpose which is inconceivable, ('ongress could not 
have ijitended to lure j)roj)erty owners into donating 
their land for streets with no resulting j)rotection 
whatever to such donors and their successors in interest. 

It is furthermore submitted that tlie ])ower of the 
('(unmissioners of tlie District of (’olumbia to widen 

streets bv condemnation does not extend to such a 

« 

case as this. In fact then* is grave doubt whether the 
Commissioners have any ])ower to condemn property 
in order to make streets conform to a substituted or 
changed highway plan. Such j)ower as they have in 
this connection is conferred bv the Act of March 4, 
1913, abo\ e (pioted. 

It will be observed that tliis act grants the power 
to condemn onlv to make streets conform with the 

ftr 

highway plans adopted “under the Act of (’ongress 
a])proved March 2, 1(S93, as amended by the Act of 
(’ongress approved June 2S, 1S9<S.” 
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Mnd it boon the purpose of C'ongress to prant to the 
('oniiiiissioners a jroneral power to condemn in order 
to make streets conform to any highway plan or any 
chanj^e in a liij^hway plan, whenever or under whatever 
statute adopted, it would have l)een easy to say so. 
('onjrress, however, did not see tit to do this, hut limited 
such power to hij^hway plans adopted under the Act 
of IShlh as amended hv ti e Act of ISPS. 

In this connection, the history of the lejiislation on 
this subject is illuminative. Tl;e Act of 1SP8 (27 
Stat.. olVJ) ^ave the (Commissioners general power to 
condemn in order to make streets conform to the hij^h- 
way j>lan. 'rids, however, j)roveil unworkable, and the 
Act of ISPS (.SO Stat., dlP) rei^ealed the provisions 
of the Act of ISP.S, j^rantin^; this power, and ])rovided 
in section thereof: 

“d'hat the owner or owners of land over or 
upon which any hij^hway or reservation shall be 
projected upon any map filed under said Act of 
('on^ress shall have the free rijjht to the use 
and enjoyment of the same for building: or any 
other lawful ])uri)ose, and the free rig:ht to 
transfer tlie title thereof, Jintil proceeditu/s looking 
to the eondetnnallon of tiueh land shall hare been 
authorized and actually beg;un.” (Italics ours.) 

Thereafter and until the Act of IPIS, chang:es in the 
highway plan and authority to condemn to carry out 
such changes were authorized in s])ecial Acts of (’ongress. 

The Act of IPbS, gave the (Commissioners general 
authority to make changes in the highway plan but 
the power to condemn was limited as above jiointed 
out. In so limiting the condemning power, (’ongress 
may well have had in mind the difficulties resulting 
from the general grant of that power in the Act of 
1SP3. 

In any event, we submit that the CCommissioners, 


in the absence of specific authority, have no ])o\ver to 
widen by condemnation a street laid out pursuant to 
the Act of Congress of May 31, 19(K). (31 Stat., 248.) 


This Proceeding Can Not Be Maintained Because the 
Land to be Acquired Is Sought for the Purpose 
of Enlarging the Park or Parkway System of the 
District of Columbia and not for Street Purposes. 


The use to which the land sought to be taken is to 
be put may be iiKpiired into by the court. 


Fay vs. Macfarland, 32 App. 


D. C\, 295, 299. 


Appellants state in their brief (page 12), “It is com¬ 
petent to show in the present condemnation case what 
the petitioners intend to do with the land they are 
undertaking to condemn and the treatment of the 
street resulting. It is the duty of the i)etitioners and 
the right of the property owner.” 

On this phase of the case the allegations in appellees’ 
answer which of course stand admitted in this record, 
are as follows: 

“With respect to the allegation that the 
petition is filed in accordance with the pro¬ 
visions of Subchapter 1 of (’hapter 15 of the 
('ode of Law for the District of ('olunibia, 
thev denv that said land is needed for the widen- 
ing of said Madison Street and aver on the 
contrary that such land as is sought to be ac- 
(piired is sought for the purj)ose of enlarging 
the parks or parking system of the District of 
('olumbia and not for street purposes. 

“The respondents aver as a matter of fact, 
that the project of which this j^roceeding is a 
part which is j)ut forward by the ('onmiissioners 
of the District of ('olumbia and the said National 
('apital Park and Planning ('onmiission, as a 
street and highway project for the widening 
of Madison Street, is in fact, an addition to 
the parks and jxirking system of the District of 
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(’()Iu]ii})ia to provide a parkway extending from 

Fort Stevens to Fort Sloeuin !)v wav of ('oneord 

« * 

Avenue and Madison Street.’’ (Faragra])hs 2 
and 9 of answer, Hec., j)p. IS, 22.) 

Fiuier the Act of (’ongress approved June (i, 1924 
(43 Stat., 4()3), condemnation proceedings to ac(piire 
land for the park and parkway system must he “in 
accordance with the provisions of the Act of (’ongress 
approved .Vugust 30, 1S90, providing a site for the 
(loverninent Printing Office (I nited States Statutes at 
Large, Vol. 20, (’hapter S37).” 

Hence there is no authority to juaintain this action 
under Suhcliapter 1 of (’hapter lo of the (’ode of Laws 
for the District of (’olumhia, as it is lierein sought to do. 

4'he aj)pellees have a real interest in the form of the 
proceedings for under a condemnation for parks and 
parkways no assessment for benefits is authorized. 

Conclusion. 

We submit that for each of the three reasons herein¬ 
above discussed this condemnation ])roceeding can not 
be maintained and that the order of the lower court 
dismissing the j)etition should be affirmed. 

Respectfully submitted, 

Paul K. Lesh, 

Dale I). Drain, 
Attorneys for A ppellees. 

Peelle, Ogilhv A: Lesh, 

Of Counsel. 



